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SUPREME COURT 
OF THE STATE OF WASHINGTON 

I. INTRODUCTION

Appellant, Jacob Niederquell, hereby seeks direct

review of summary and final judgment from the Supreme 

Court of Washington under RAP 4.2(a)(3), (4) due to: 

1. Issues of urgent statewide public importance and

constitutional magnitude created by the superior

court’s rulings;

2. The need for the Supreme Court to resolve a conflict

between Division I Court of Appeals’ use and
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application of employment law requirements to a 

discrimination in public accommodations case in 

Hartleben v. Univ. of Wa, 194 Wn. App. 877 

(2016) and Washington Supreme Court’s 

distinction between employment standards and 

public accommodations standards in Floeting v. 

Grp. Health Coop., 192 Wn. 2d 848 (2019); 

3. The need for the Supreme Court to resolve the

conflict between Frisino v. Seattle Sch. Dist., 160

Wn. App. 765, 780 (2011) (court held that an

interactive process between employer and

employee is necessary for determining appropriate

accommodations when effective accommodations

cannot be objectively predicted or measured), and

Hartleben v. Univ. of Wa., 194 Wn. App. 877, 890

(2016) (court held that “parties must” engage in the

interactive process to determine appropriate

accommodations, creating the requirement in all

cases where an accommodation is requested, even

in public accommodations cases); and
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4. The constitutional implications of administrative

cost burdens (such as transcription, designation of

clerk’s papers, etc.) precluding unrepresented,

indigent plaintiffs from seeking and obtaining

appellate relief from unjust trial court decisions,

especially in cases that affect civil rights.

II. ISSUES PRESENTED FOR REVIEW

1. Whether the trial court’s findings of fact were

insufficient, distorted key evidence, failed to establish

necessary determinations for proper legal analysis, and

shifted scrutiny away from Respondents’ legal

obligations and onto Appellant’s lawful self-advocacy

methods, drawing legal conclusions that contradict its

own findings of fact, rely on unproven assumptions,

and conflict with the evidence in the case record and

trial testimony, rendering its final decision

unconstitutional.

2. Whether the trial court abused its discretion by granting

summary judgment for the defendants on the unlawful
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summoning of law enforcement count finding “good 

faith” despite Defendants’ expressed unlawful intent. 

3. Whether the trial court deprived Appellant of the

minimum protection required under Title III ADA by

applying an employment law interactive process

requirement to his request for reasonable

accommodation in a public accommodations

discrimination claim, in violation of the equal

protection clause of the Fourteenth Amendment. (28

C.F.R. Part 36)

4. Whether Hartleben v. Univ. of Wa., 194 Wn. App.

877, 890 (2016), created conflicts with Frisino v.

Seattle Sch. Dist., 160 Wn. App. 765, 780 (2011)

regarding when and where an “interactive process” is

required to determine appropriate accommodations.

5. Whether the trial court abused its discretion by (a)

requiring Appellant to negotiate ineffective alternative

accommodations without requiring Respondents to

justify the denial of his request with competent

evidence, (b) failing to evaluate Respondents’
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obligations to provide “same service” access under 

WLAD (WAC 162-26-060, -080) and ADA’s “most 

integrated setting” standard (28 C.F.R. § 36.203(a)), 

(c) upholding Respondents’ footwear policy as

“neutral” without assessing its disproportionate impact 

on protected classes or the absence of objective 

evidence supporting Respondents’ speculated “health 

and safety” stereotypes and generalizations, and (d) 

failing to conduct the undue burden analysis required 

under WAC 162-26-080 and Hartleben, rendering the 

final decision legally untenable. 

6. Whether the trial court erred by denying Appellant’s

ER 201 request and determining his disability was

merely “perceived” rather than medically cognizable,

contradicting its own findings, minimizing Appellant’s

claim, and creating an appearance of judicial bias.

7. Whether the trial court’s pretrial decisions establish a

pattern of bias from the case outset.

8. Whether the trial court’s misapplication of law,

mishandling of facts, and ultimate claim denial due to
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hostility toward Appellant’s self-advocacy violated 

due process and equal protection requirements, 

unjustly excluding Appellant from access to justice as 

a form of punishment for lawfully defending his civil 

rights.  

9. Whether the trial court’s cumulative errors demonstrate

fundamental disregard for Appellant’s civil rights

warranting admonishment and de novo review of its

decisions.

10. Whether the superior court’s reliance on prohibitive

administrative costs foreclosed the unrepresented,

indigent Appellant’s ability to challenge biased rulings,

insulating unjust trial court decisions from scrutiny and

raising constitutional concerns warranting

modification of RAP 15.2 to ensure financial barriers

do not deprive protected classes of access to appellate

remedies, particularly in civil rights cases.

III. GROUNDS FOR DIRECT REVIEW

Pretrial Errors and Evidence of Bias 



- 7 -

On June 5, 2025, Division III Court of Appeals 

struck Appellant’s pending motion for discretionary 

review with appendix reference case number 40903-1, 

after learning of Appellant’s intent to transfer and 

consolidate that motion with this appeal. (herein “Motion” 

or “Mot. D.R.”; attached herein as Exhibit B) The Motion 

highlights numerous biased pretrial decisions that unfairly 

prejudiced the appellant and demonstrates the trial court’s 

favoritism to the respondents and their lawyers throughout 

the proceedings, suggesting collusion between the trial 

court and defense counsel to deprive Appellant of basic 

civil rights from the case outset. The pattern of bias 

highlighted in the Motion demonstrates the superior 

court’s proactive abuse of power to force an unjust 

outcome for the case. The grievances in the Motion 

directly pertain to the issues raised in this appeal and 

therefore the discretionary review should be reinstated and 

consolidated with this appeal. 

Matters of particular concern in the Motion are: 



- 8 -

1. March 22, 2024, hearing and decision denying

Appellant’s motion for preliminary injunction

and subsequent denial of reconsideration based

on the court’s reliance on subjective, nonspecific

and vague allegations of “behavior” warranting

nonservice in defense declarations and disregard

for or exclusion of Appellant’s contradictory

objective evidence, misapplication of legal

standards, and an expressed commitment to

prevent the appellant from prevailing in the trial

court. (Mot. D.R. pp. 8-11) Notably, the court

also obstructed the appellant from addressing

concerns of spoliation and perjury at the hearing.

(Id.)

2. August 2, 2024, hearing and August 6, 2024,

order blanket-granting Respondents’ protective

order blocking Appellant from obtaining critical

discovery, including name and contact

information for the alleged “another member”

who was testified about at length at trial and
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referenced by the court in the final decision, 

substantially prejudicing the appellant. (Mot. 

D.R. pp. 11-13)

3. October 4, 2024, hearing and order granting

leave to amend the complaint in limited fashion

and subsequent denial of reconsideration where

the trial court applied the wrong legal standards

to grant defense counsel’s specific ask

prejudicing the appellant and demonstrating

favoritism to the respondents. (Mot. D.R. pp. 13-

14)

4. October 23, 2024, order denying Appellant’s ex-

parte motion for show cause for contempt that

demonstrated serious violations of law and

professional/judicial ethics and the superior

court’s collusion with the respondents or defense

counsel to rig the case outcome in Respondents’

favor consistent with the court’s March 22

commitment to prevent the appellant from

prevailing at trial. (Mot. D.R. pp. 15-16)
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5. December 20, 2024, hearing and January 2,

2025, order blanket-granting Respondents’

discovery request effectively ordering an

invasion of Appellant’s medical privacy in

defiance of statutory restrictions on discovery

and applying disparate standards of scrutiny to

Respondents’ discovery requests from those

applied to Appellant’s requests on August 2,

2024. (Mot. D.R. pp. 16-26) The court failed to

identify or address the specific requests, whether

orally or written, in both discovery rulings,

merely identifying what defense counsel wanted

and granting that on both occasions. (Id.)

The judge's statement during the very first hearing

asserting that the appellant must "prevail on appeal" to 

obtain any remedy—made immediately after that same 

judge made several legal errors in its decision—indicates 

bias. This statement, combined with numerous subsequent 

rulings that disregard or defy established law, suggests that 

the unprecedented errors in the final judgment were 
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deliberate due to Appellant’s known financial limitations 

and current RAP 15.2 restrictions precluding a fair 

opportunity for Appellant to be heard on appeal.  

The trial court’s disregard for and defiance of 

statutory protections and higher court precedents and 

misapplication of legal standards on virtually every 

material issue brought before it consistently favored the 

respondents in the case record. Only the decision in limine 

to admit the audio recording excluded on March 22, 2024, 

contrasts the observable pattern of biased rulings.  

However, the recording’s content was ignored in the 

April 25 decision following a bench trial, indicating the 

court’s prior intent to ignore that evidence before ruling it 

admissible for trial. No unbiased factfinder could 

reasonably be expected to ignore that evidence and the 

court’s conclusion that Appellant’s gym membership was 

canceled and law enforcement were summoned in “good 

faith” due to Appellant’s behavior are entirely precluded 

by that objective evidence. 
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These actions have cumulatively deprived the 

appellant of due process and equal protection of the laws, 

fundamentally compromised the judicial system’s fairness 

and integrity of proceedings, and effectively condoned 

discrimination against the appellant as officially 

encouraged by Washington State courts despite explicit 

federal prohibitions. The court’s pretrial and substantive 

rulings so far deviate from the fundamental principles of 

fairness, impartiality, and justice, from what’s required by 

law, and from the ordinary course of judicial proceedings, 

that they create urgent and pressing matters of state 

concern requiring direct review to ensure Appellant’s 

constitutional protections are upheld by Washington State 

courts.  

The sheer volume of erroneous rulings in the case 

precludes a presumption that the trial court acted 

impartially when rendering any of its decisions, including 

summary and final judgment, but instead indicates intent 

to deprive the appellant of rights under color of 

Washington State law from the case outset, necessitating 
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admonishment from the Supreme Court. The Supreme 

Court has original jurisdiction over state officers therefore 

direct review of this appeal, and of the superior court 

judges’ conduct in the case, is necessary to remedy the 

damage caused by the trial court’s extralegal acts.  

Trial and Final Judgment Errors 

Trial  

The defendants testified at trial that Appellant 

always behaved appropriately at the gym “even when 

visibly agitated” by staff confronting and harassing him 

about his sensory impairment. They admitted that the 

shoes requirement was the only rule Appellant ever broke. 

Defendants stated that they felt “intimidated” and 

“disrespected” by Appellant’s insistence that his disability 

rights be upheld and by his refusal to passively accept 

exclusion because of his sensory impairment. Defendants 

testified that their “health and safety reasons” for the 

footwear requirement was based entirely on speculation, 

stereotypes, and generalizations, rather than on medical or 
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scientific evidence establishing actual risk created by 

Appellant’s bare feet.  

Defendants acknowledged receiving Appellant’s 

written accommodation request on November 1, 2023, and 

admitted discussing it before refusing to provide Appellant 

with same-service access to the gym. Other than his need 

for accommodation, which they refused to provide, the 

defendants admitted that they had no reason to exclude the 

appellant from the gym. Defendants acknowledged that 

Appellant’s reasonable accommodation request was 

essentially that they simply ignore his feet and they 

provided no evidence or testimony that doing so would 

create any burden for the gym.  

These facts together preclude the trial court’s 

Conclusions of Law in its decision on the discrimination 

count rendering the decision unconstitutional because it 

punishes Appellant’s lawful and appropriate self-

advocacy in violation of the First Amendment and 

deprives Appellant of Title III ADA and WLAD 

protections in violation of the Fourteenth Amendment.
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Producing the transcripts of this testimony is critical 

to the appeal and to upholding the appellant’s right to due 

process on appeal, yet current restrictions under RAP 15.2 

prevent the indigent appellant from obtaining the 

transcripts at state expense. The trial court exploited this 

fundamental flaw in the court rules to shield its 

unconstitutional decision from scrutiny, raising issues of 

constitutional magnitude that are matters of urgent state 

concern necessitating direct review.  

Only the Supreme Court has authority to modify 

RAP 15.2 to ensure that trial courts cannot deprive 

indigent plaintiffs of basic civil rights by weaponizing 

appellate administrative cost burdens against them, 

therefore, direct review of this issue is necessary.  

Additionally, the court reviewed an audio recording 

of the appellant’s interaction with the respondents on 

November 8, 2023, in which they openly admitted to 

knowing that refusing service was unlawful. Respondents 

twice invited Appellant to bring a lawsuit, emphasizing 

that the footwear rule was meant for his own speculative 
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safety. When the appellant stated that he would proceed as 

if there were no issues, a defendant immediately 

responded, “I’m going to call 911, then,” demonstrating 

that summoning law enforcement was purely intended to 

coerce the surrender of disability rights and to cause 

Appellant to be expelled from a place where he was 

lawfully located in violation of RCW 4.24.345.  

These facts preclude the court’s granting of 

summary judgement for the defendants on the unlawful 

summoning of law enforcement count and highlight Judge 

Anderson’s deliberate interference with the administration 

of justice through abuse of the office of superior court 

judge in rendering that extralegal decision, necessitating 

direct review and admonishment.  

The respondents’ defense strategy revolved around 

attacking the appellant’s character and begging the court 

to aid and abet continued discrimination against him for 

daring to defend his civil rights independently without 

expensive legal representation. Judge Anderson 

repeatedly left the bench to control the record and prevent 
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the appellant from preserving issues for appeal during 

trial. Finally, despite Appellant’s overwhelming objective 

evidence, the admissions of the defendants, and the lack of 

evidence supporting any affirmative defenses, the court 

still ruled in favor of the defendants, condoning 

discrimination and depriving Appellant of mandatory 

protections required under 28 C.F.R. Part 36 and under 

WLAD in violation of the Fourteenth Amendment, 

necessitating direct review and admonishment.  

Decision 

The trial court’s ruling undermines core civil rights 

protections, setting a dangerous precedent that erodes 

WLAD, Title III ADA, and constitutional guarantees. By 

failing to assess whether Appellant’s requested 

accommodation posed an undue burden on Respondents, 

the court disregarded statutory mandates and its own cited 

case law, replacing legal analysis with bias-driven 

conclusions that unlawfully deprived Appellant of his 

basic civil rights. (Hartleben at ¶24-¶28; Exhibit A pp. 

4-12)
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The court treated Appellant’s lawful insistence on 

equal access as grounds for exclusion, demonstrating 

deliberate interference with civil rights enforcement in 

violation of due process and equal protection principles. 

(Exhibit A pp. 10-12) Allowing this ruling to stand would 

condone judicial retaliation against disabled individuals 

for independently defending their civil rights, depriving 

them of basic legal personhood and undermining public 

accommodations law. 

The court further erred by concluding that 

Respondents’ rigid enforcement of a dress code treated 

Appellant “no differently than any other member”, despite 

the clear deprivation of full access required under WLAD. 

(Exhibit A pp. 10-12)  

The WLAD requires that a place of public 
accommodation provide a reasonable 
accommodation to a person with a disability 
when providing the same service or treatment it 
provides to persons without disabilities would 
not give the disabled person full enjoyment of 
that place. (emphasis added) (Hartleben ¶18)   

WLAD mandates reasonable accommodation 

unless the business proves an undue burden—yet the trial 
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court never conducted the required undue burden analysis, 

instead justifying exclusion based on subjective 

discomfort rather than legal necessity. (WAC 162-26-

080(1), (2); Exhibit A pp. 10-12)  

Importantly, the court stated that Appellant “urged 

staff to simply ignore his bare feet,” effectively admitting 

that the requested accommodation was reasonable, 

effective, and imposed no burden on Respondents. 

(Exhibit A pg. 6) The court contradicted itself—

acknowledging that ignoring Appellant’s feet was a 

feasible solution yet refusing to consider it legally valid. 

Had the court upheld its oath it would have recognized that 

allowing Appellant’s barefoot access required no effort or 

expense, making it mandatory accommodation under both 

ADA and WLAD and precluding a finding in 

Respondents’ favor. Instead, the court deliberately defied 

the law to deprive Appellant of rights under color of law, 

necessitating direct review, reversal, and admonishment. 

The court erroneously relied on employment law 

principles in analyzing a public accommodations claim, 
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misapplying WLAD and contradicting Washington 

Supreme Court precedent in Floeting at ¶12. To justify 

Appellant’s exclusion, the court improperly cited 

Hartleben v. Univ. of Wa, 194 Wn. App. 877, 890 

(2016), which referenced Frisino v. Seattle Sch. Dist., 

160 Wn. App. 765, 780 (2011), imposing an employment-

specific interactive process requirement on a public 

accommodations case—a fundamental legal error in 

Hartleben. (Exhibit A pp. 10-12; RCW 49.60.040(7)(d)). 

WLAD places the burden on defendants to prove 

undue burden with objective evidence and does not require 

an interactive process in public accommodations cases. 

(RCW 49.60.040(7)(d); RCW 49.60.215(2); WAC 162-

26-070, -080; Lewis v. Doll, 53 Wn. App. 203 (1989))

The imposition of an interactive process requirement in 

public accommodations cases creates unconstitutional 

procedural barriers to access, providing less protection 

than the minimum standards required under Title III ADA. 

Therefore, direct review and reversal of Hartleben are 

necessary.  
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The trial court’s decision also constitutes a deliberate 

violation of federal law under Title III ADA (28 C.F.R. 

Part 36): 

1. Failing to modify a dress code as needed to provide

Appellant with equal access to the gym, without

establishing with “current medical knowledge” or “the

best available objective evidence... The nature,

duration, and severity of the risk; the probability that

the potential injury will actually occur; and whether...

auxiliary aids or services will mitigate the risk” or that

it “would fundamentally alter the nature of the goods,

services, facilities, privileges, advantages, or

accommodations” of the gym, is an act made unlawful

by 28 C.F.R. § 36.208(b), § 36.302(a).

2. Denying Appellant an opportunity to participate in or

benefit from the goods, services, facilities, privileges,

advantages, or accommodations of the gym directly, or

through the use of contract terms in any membership

agreement, because of his lack of footwear stemming
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from his “documented sensory issues,” is an act made 

unlawful by 28 C.F.R. § 36.202(a). 

3. Failing to afford goods, services, facilities, privileges,

advantages, and accommodations to Appellant in the

most integrated setting appropriate to his individual

needs (i.e., “simply ignore his feet”) is an act made

unlawful by 28 C.F.R. § 36.203(a).

4. Use of standards, criteria, or methods of administration

(such as policy enforcement, membership agreement

enforcement, etc.) that have the effect of discriminating

against the appellant, or that perpetuate discrimination

against other members based on a disability, is an act

made unlawful by 28 C.F.R. § 36.204.

Appellant repeatedly cited ADA provisions throughout

the case record, yet the court failed to recognize or apply 

them to its analysis, ignoring federal protections and 

warranting admonishment. More disturbingly, the trial 

court itself engaged in unlawful retaliation, violating 28 

C.F.R. § 36.206, which prohibits both public and private
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entities from interfering with or punishing individuals who 

exercise or enforce ADA rights.  

The court’s ruling effectively punishes Appellant 

for opposing discrimination, warning of legal action, 

exercising his right to access, and bringing this case, 

constituting direct interference with protected civil rights 

enforcement and a frontal assault on Appellant’s First and 

Fourteenth Amendment rights. The Washington 

Supreme Court has original jurisdiction over state officers, 

including authority to discipline or restrain superior court 

judges, therefore direct review is necessary, here.  

The trial court’s ethical misconduct and constitutional 

violations are numerous and egregious in its decision: 

1. The trial court’s decision acknowledges the

Appellant’s autism and associated sensory processing

challenges, but fails to apply the correct legal standard

for reasonable accommodation in public

accommodations. (Exhibit A pp. 4, 8)

2. The court explicitly recognizes Appellant’s social and

communication deficits, and limited insight and
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motivation which are hallmark traits of autism, yet it 

cites these traits as its basis for denying Appellant’s 

claim. (Exhibit A pp. 5, 10-12)  

3. Instead of treating Appellant’s self-advocacy methods

as a reflection of these traits combined with inspiration

drawn from effective anti-discrimination activism

during the Civil Rights Era, the court punishes him for

self-advocating and attacks his character, stating that

he “used his disability as a weapon.” (Exhibit A pg. 12)

4. This reasoning is legally indefensible, as none of the

“behaviors” identified by the court are unlawful,

inappropriate, or dangerous to property or persons—

therefore, they do not justify refusal of service under

WLAD. (RCW 49.60.215(2))

5. The court systematically mischaracterizes Appellant’s

self-advocacy as misconduct, finding his “unequivocal

demand” for an obviously effective and

nonburdensome accommodation to be “disrespect” that

precludes a failure-to-accommodate claim. (Exhibit A

pg. 12)
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6. This rationale is unprecedented in American law.

7. Defendants neither raised nor substantiated an undue

burden defense despite statutory requirements to do so.

(42 U.S.C. 12182(2)(A)(ii))

8. Even Hartleben, which the court relied on to deny

Appellant's claim, was decided based on an undue

burden analysis and analysis of whether its plaintiff’s

requested accommodation was “reasonable,” yet the

court failed to conduct such analyses, here. (Hartleben

at ¶24-¶28)

9. The court faults Appellant for continuing to use the

gym despite being excluded solely based on his

disability. (Exhibit A pg. 11)

10. The court frames Appellant’s refusal to passively

accept unjust exclusion as “disrespect,” failing to

recognize that the exclusion itself was invidious

discrimination prohibited by state and federal law.

(Exhibit A pg. 6)

11. The court construes Appellant’s citation of statutes and

warnings of legal action as “disrespectful” and
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“intimidating” warranting nonservice. (Exhibit A pg. 

11)  

12. Public accommodations cannot deny service simply

because a disabled person insists upon their rights or

warns of legal consequences for violations.

13. The court states that Appellant “would accept only full

access to the facility without any footwear,” yet

requesting an accommodation tailored to one’s

disability is not improper—it is a protected right under

WLAD. (Exhibit A pg. 6)

14. The court attacks Appellant’s email advocacy,

describing it as “not inviting collaboration or

discussion” and “terse, quoting regulations and

statutes” (Exhibit A pg. 5).

15. Asserting legal rights is not misconduct, and public

accommodations must comply unless they can prove

undue burden, which Respondents failed to do.

Constitutional Deprivations 

The trial court’s decision violates Appellant’s 

constitutional guarantees: 
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First Amendment – the right to petition for a redress of 

grievances protects individuals from retaliation for 

seeking justice, yet the court treated Appellant’s self-

advocacy as wrongdoing, violating that right. 

Fourteenth Amendment – The Equal Protection Clause 

prohibits disability-based discrimination, yet the court 

effectively discriminated against the appellant by 

depriving him of access to justice simply because he is 

autistic, poor and self-represented. 

Fourteenth Amendment – The Due Process Clause 

mandates a fair legal process and impartiality from the 

court, yet the court repeatedly ignored statutory 

requirements and binding precedents, applied disparate 

scrutiny to the parties’ requests and arguments, derived 

conclusions in Respondents’ favor without supporting 

evidence, failed to conduct the required undue burden 

analysis, and essentially lawyered from the bench on 

Respondents’ behalf from the case outset through final 

judgment. 
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IV. CONCLUSION

The trial court’s decision is legally, factually, and

constitutionally indefensible. It contradicts its own 

findings, skips mandatory legal analyses, asserts facts not 

in evidence, deprives Appellant of constitutional 

protections, relies on biased characterizations rather than 

legal mandates, illuminates conflict in Washington case 

law, and constitutes unlawful discrimination in itself. By 

relying on Hartleben to undermine WLAD, violate 

federal law, and interfere with disability rights 

enforcement, the trial court sets a dangerous precedent, 

twisting anti-discrimination protections into a tool for 

exclusion rather than access and weaponizing limitations 

under RAP 15.2 against the appellant to shield itself from 

scrutiny.  

Direct review is necessary to address and correct the 

trial court’s bias and extralegal conduct, the fundamental 

legal errors in Hartleben (including the conflicts created 

between Frisino and Floeting and Hartleben), and the 

due process deprivations created by RAP 15.2 restrictions 
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I. IDENTITY OF APPELLANT 

Appellant is Jacob Niederquell, pro se Plaintiff in 

the underlying action, who is guaranteed equal protection 

of the laws under Amendment 14 Section 1 of the United 

States Constitution and under Article 1 Section 12 of the 

Washington State Constitution. 

 

II. DECISIONS 

Appellant requests discretionary review of the 

following Superior Court decision pursuant to RAP 

2.3(b)(1), (2), (3):  

1) January 2, 2025, Order Granting Defendants’ 

Motion to Compel Discovery Responses in 

defiance of RCW 49.60.510 provisions. 

 

III. ISSUES PRESENTED FOR REVIEW 

1. Whether persons with disabilities are afforded equal 

protection of the laws in Washington State including 
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privacy protections consistent with the legislative 

purpose of RCW 49.60.510. 

2. Whether the trial court erred by ordering the 

dissemination of Appellant’s entire Social Security 

Disability claim records, warranting review and 

necessitating a change in law. 

3. Whether the trial court abused its discretion by 

applying disparate standards of scrutiny to discovery 

requests, showing greater concern for the defendants’ 

privacy interests regarding potentially incriminating 

evidence during the August 2, 2024, proceedings, 

compared with the plaintiff's privacy interests 

regarding irrelevant medical history on December 20, 

2024, substantially limiting Appellant’s freedom to act 

and showing favoritism for the defendants.  

4. Whether the trial court abused discretion by denying 

Appellant’s preliminary injunction, accepting and 

relying on the defendants’ declarations, and 

excluding/ignoring the appellant’s evidence on March 

22, 2024, depriving Appellant of due process and equal 
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protection of the laws and showing favoritism for the 

defendants.  

5. Whether the trial court abused discretion by restricting 

the facts Appellant could plead in an amended 

complaint on October 4, 2024, and by denying 

reconsideration seeking amendment of the language of 

its order on October 21, 2024, substantially limiting 

Appellant’s right to be heard on all elements of his 

claim and showing favoritism for the defendants. 

6. Whether the trial court abused its discretion on October 

23, 2024, by denying Appellant’s ex-parte motion for 

show cause and failing to take appropriate action to 

address perjury and other criminal misconduct 

established in the pleadings and exhibits, 

demonstrating bias against the unrepresented appellant 

and favoritism for the defendants and their lawyers.  

7. Whether the Appearance of Fairness Doctrine has any 

impact on the trial court’s orders, especially the preliminary 

injunction, defendants’ protective order and the motion for 

leave to amend the complaint.  
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8. Whether the trial court’s cumulative actions have 

created a perception of judicial bias pervasive in 

Spokane Superior Court that substantially departs from 

the accepted and usual course of judicial proceedings 

warranting intervention and correction from this Court. 

 

IV. STATEMENT OF THE CASE 

Background 

This case arises from a series of discriminatory 

actions taken by Spokane Fitness Center against the 

appellant who has a medically cognizable sensory 

impairment (sensory disturbance symptomatic of autism 

spectrum disorder). Appellant requested reasonable 

accommodation to the gym's dress code policy, which 

requires footwear, due to his medically documented 

sensory aversion to footwear. Despite being informed of 

the need for accommodation, the defendants refused to 

provide the requested accommodation and engaged in 

retaliatory actions, inviting the appellant to bring this 

lawsuit. 
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On November 1, 2023, the appellant activated a 

gym membership and requested an exception to the dress 

code requiring shoes via email, explaining his sensory 

impairment and highlighting applicable state law. (CP: 21-

6) On November 8, 2023, Defendant Kinney 

acknowledged the appellant’s email, refused to provide 

the accommodation, and threatened to cancel his 

membership if he didn't wear shoes. (CP: 418) Law 

enforcement was summoned to remove him from the 

premises explicitly due to his sensory impairment. 

(Appendix “App:” 138-9) Spokane County Sheriff’s 

Office Deputy Hansmann refused to remove him, stating 

that removal would violate ADA requirements. (App: 145-

6) 

Deputy Hansmann also warned the defendants not 

to cancel Appellant’s membership lest they be sued for 

discrimination. (Id.) Despite the deputy’s warning, the 

defendants continued to confront the appellant, leading to 

a lawsuit being filed on November 17, 2023. (CP: 7-15) 
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On November 21, 2023, the defendants retaliated by 

terminating his gym membership. (CP: 31) 

On November 27, 2023, the appellant filed a motion 

for preliminary injunction seeking an order to reinstate his 

membership and prohibiting further discriminatory acts 

pending the case outcome. (CP: 58-75; 147-55) On 

January 5, 2024, the defendants filed opposition to the 

motion attaching declarations from five (5) employees. 

(CP: 98-113) The declarations raised numerous subjective 

and vague allegations of behavior constituting remote or 

speculative risk and were unsupported by objective 

evidence. (App: 161-6; 203-32) The defendants also 

destroyed surveillance records to prevent impeachment of 

the declarants. (CP: 412-14; App: 234-7) On February 13, 

2024, the defendants filed their Answer to the Complaint, 

admitting to discrimination and continued harassment but 

echoing the allegations of remote or speculative risk from 

their declarations. (CP: 118-24) 
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  Perjury 

On February 15, 2024, the appellant supplied the 

defendants’ attorney with Deputy Hansmann’s report, the 

911 call audio from November 8, and a recording of the 

conversation between the appellant and Defendant Kinney 

from November 8, proving the declarations were 

perjurious. (CP: 43-4) The defendants’ attorney withdrew 

without curing known perjury on February 28, 2024, 

violating RPC 3.3. (CP: 130-2) On February 29, 2024, 

Appellant objected to the defendants’ substitution, asking 

the Court to address spoliation and subornation of perjury 

before allowing the substitution. (CP: 133-40) The 

appellant attached email correspondence with defense 

counsel as exhibits, with the attachments provided via 

USB per the court’s specific instructions. (CP: 139-40; 

141-4; App: 39)  

On March 22, 2024, the Superior Court held a 

combined hearing on the preliminary injunction and the 

objection to substitution. (App: 85-6) Judge Bjelkengren 

ignored Appellant’s evidence despite stating on record that 
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she reviewed it prior to the hearing. (App: 88-90). Judge 

Bjelkengren failed to address spoliation and subornation 

of perjury before granting the substitution, shielding those 

violations from scrutiny. (App: 91) 

 

  Pattern of Bias – Preliminary Injunction Denied 

Judge Bjelkengren attached Appellant’s evidence 

from the objection to substitution to the motion for 

preliminary injunction. (App: 92) Defense counsel raised 

an objection to Appellant’s recording of a public 

conversation capturing a threat of harm citing Gearhard. 

(App: 107-8) Judge Bjelkengren excluded the recording 

based on the Gearhard objection without explaining 

Gearhard or how it was applicable. (App: 131-2)  

The court relied on perjurious, subjective 

statements from the defendants’ employees, submitted 

without objective evidence, violating this Court’s 

precedent in Lewis v. Doll, 53 Wn. App 203, 209 – 10, 765 

P.2d 1341 (1989), and disregarded Appellant’s contrary 

objective evidence, depriving him of due process and 
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equal protection. (App: 125-30) The judge found that 

Defendants’ allegations of remote or speculative risk 

warranted termination of Appellant’s membership despite 

WAC 162-26-110 requiring evidence showing 

“immediate and likely, not remote or speculative” risk to 

persons or property, presently, whenever service is 

refused. (App: 129-30) 

Judge Bjelkengren also violated RCW 

49.60.040(7)(d) by applying the interactive process 

requirement. (App: 127-8) The court determined 

Appellant’s request for accommodation was unreasonable 

despite being “readily achievable.” (App: 127-9; see WAC 

162-26-080; see 28 C.F.R. §36.104 “readily achievable”) 

She also ignored Defendants’ admissions to the elements 

of discrimination in their declarations while finding the 

appellant was unlikely to prevail on that claim. (CP: 76-77 

¶3, ¶5, ¶7-8) 

The court denied the preliminary injunction on 

untenable grounds, relying solely on Defendants’ vague 

allegations of remote or speculative risk provided without 
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supporting objective evidence, and ignoring or excluding 

Appellant’s contrary objective evidence. (CP: 169-170; 

App: 125-32) Judge Bjelkengren found that the appellant’s 

membership was cancelled due to non-specific “behavior” 

despite the defendants admitting to refusing service 

because of his lack of footwear. (App: 130) 

Judge Bjelkengren ruled that an injunction was not 

necessary to protect Appellant’s constitutional right to 

enjoy the gym, despite injunctions being suitable for 

safeguarding constitutional rights, and stated that money 

damages would be an adequate remedy if the appellant 

were to prevail on appeal. (App: 131) The statement that 

the appellant would have to “prevail on appeal” to obtain 

any remedy underscores the trial court’s commitment to 

decide the case in the defendants’ favor regardless of any 

facts or applicable law. (Id.)  

The appellant moved for reconsideration outlining 

numerous legal and ethical errors in the decision denying 

preliminary injunction. (CP: 171-189) Judge Bjelkengren 
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denied reconsideration citing “good cause” without 

explanation on April 26, 2024. (CP: 203-204)  

 

  Pattern of Bias – Defendants’ Protective Order 

On June 7, 2024, the defendants moved for a 

protective order asking the trial court to block the 

appellant from obtaining responses to several relevant 

discovery requests. (CP: 227-229)  

The appellant had requested (1) the names and 

contact information of employees and members who were 

witnesses to the incidents in the Complaint, (2) the name 

and contact information of the former member who was 

allegedly accommodated according to defense 

declarations, (3) the names and contact information of 

former employees or ex-spouses who could testify 

regarding the defendants’ animosity toward poor people 

and people with disabilities, (4) information regarding the 

defendants’ history of animosity toward autistic people, 

(5) financial records that could lead to admissible evidence 

showing the declarants were compensated for submitting 
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false testimony, and (6) the disclosure of the defendants’ 

personal or professional connections with public officials, 

especially court officials and law enforcement. (CP: 209-

216)  

The appellant highlighted the Court’s bias in the 

previous hearing, and asked Judge Bjelkengren to recuse 

for prejudice in his response to Defendants’ motion. (CP: 

231-243) On June 20, 2024, Judge Bjelkengren recused on 

her own motion. (CP: 245-246)  

On August 2, 2024, Judge Anderson narrowed 

Appellant’s discovery requests to only those pertaining to 

what was “pled in the complaint.” (App: 75) Appellant 

argued the requests were relevant to showing pretext and 

malice. (App: 71-2) Without identifying the specific 

requests or discussing their relevance, Judge Anderson 

blanket-granted the defendants’ request stating, “I’m 

looking at whether your discovery requests are narrow 

enough to be relevant to your cause of action,” showing 

favoritism to the defendants and limiting the appellant's 

ability to build a stronger case. (App: 76-8)  
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On August 6, 2024, the court entered its order 

granting Defendants’ Motion for Protective Order 

allowing the defendants to conceal conflicts of interest and 

evidence of malice and pretext related to the Complaint 

and the defense raised, without findings of fact or 

conclusions of law, showing bias. (CP: 455-456)  

 

  Pattern of Bias – Leave to Amend Complaint 

On September 10, 2024, Appellant moved for leave 

to amend the complaint. (CP: 255-262) On September 24, 

2024, defense counsel filed an objection focusing entirely 

on the “illegal and inadmissible” recording excluded 

obviously contrary to law by Judge Bjelkengren. (CP: 285-

290) Defendants asked the court to prohibit the appellant 

from alleging any facts that referenced or relied upon that 

evidence, demonstrating disregard for ethics 

requirements. (CP: 285) On September 25, 2024, 

Appellant replied demonstrating with substantial case law 

that the defendants’ objection was without merit. (CP: 

292-296)  
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On October 4, 2024, the court granted Appellant’s 

Motion for Leave to Amend Complaint in Limited 

Fashion, imposing specific restrictions in alignment with 

defense counsel’s unethical request, ignoring binding 

precedent, and demonstrating favoritism for the 

defendants and their lawyers (CP: 449)  

On October 8, 2024, Appellant moved for 

reconsideration asking the trial court to amend the 

language of its Order to comply with well-established state 

law by honoring the distinction between private and non-

private conversations consistent with well-established 

case law. (CP: 300-304)  

The court denied reconsideration on October 21, 

2024, stating, “the court… finds no basis to change its 

ruling,” showing favoritism to the defendants, constituting 

obvious error prejudicing the appellant, and stopping him 

from filing his proposed amended complaint precluding 

him from being heard on all parts of his claim. (CP: 453) 
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  Pattern of Bias – Ex-Parte Motion for Show Cause  

On October 15, 2024, Appellant sought a hearing 

date for a motion for contempt for perjury and related 

offenses pursuant to RCW 9.72.090 from Judge 

Anderson’s JA. (App: 150) On October 16, Appellant was 

instructed to email a copy of the motion for Judge 

Anderson’s review, stating that Judge Anderson needed to 

order show cause before the motion could be accepted and 

scheduled. (App: 149) On October 17, Appellant was 

instructed to provide an additional physical bench copy. 

(App: 148)  

The motion outlined the defendants’ employees’ 

perjury, their attorneys’ subornation of perjury, Judge 

Bjelkengren’s awareness of and reliance on perjury, the 

defendants’ attorneys’ collusion with the Superior Court 

to conceal perjury on March 22, and on September 24, and 

Judge Bjelkengren’s collusion by excluding irrefutable 

proof of perjury to aid that misconduct. (App: 154-68) The 

motion identified specific material sworn statements made 

by the defendants’ employees, demonstrated with 
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objective evidence—including 911 call transcripts, 

Sheriff’s Office incident reports, a transcript of the 

erroneously excluded recording, and contradictions within 

the declarants’ own statements—that the statements were 

false, and that Defendants’ attorneys and judge 

Bjelkengren knew they were false. (App: 161-6; App: 234-

6; 279-301)  

Judge Anderson denied show cause on October 23, 

2024, stating that the decision was within her discretionary 

privilege, ignoring judicial ethics rules requiring action be 

taken under the circumstances, encouraging the 

defendants to rely on perjury for trial, allowing defense 

counsel to ignore ethical requirements, and demonstrating 

the Superior Court’s favoritism for the defendants and 

their lawyers.  (CP: 446-7)  

 

  Pattern of Bias – Defendants’ Motion to Compel  

a. Pleadings and Exhibits 

On October 18, 2024, the defendants filed a motion 

to compel discovery responses seeking:  
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1) “Itemize all accidents and/or incidents 
Plaintiff has been involved in during the past 
seven (7) years that resulted in any injury that 
required medical treatment, including mental 
health and/or counseling treatment.” (CP: 
314) 
 
2) “State the name, address and description of 
the health care received from every health 
care provider who has examined, treated, 
hospitalized, counseled, or institutionalized 
Plaintiff over the past seven (7) years 
(whether related to this incident or not), 
including those health care providers who 
performed any physical examinations, mental 
health counseling, substance abuse programs 
or institutionalization.” (CP: 315) 
 
3) “Sign and produce the attached 
authorization for the release of medical 
records, including substance abuse/mental 
health/psychological records regarding 
Plaintiff.” (CP: 316) 
 
On October 24, 2024, Appellant opposed by 

indicating that the requests were statutorily overbroad, 

highlighting the legislative purpose of RCW 49.60.510, 

and requesting a protective order limiting discovery to 

only that which is authorized under RCW 49.60.510. (CP: 

352-63) Appellant provided the court with the same 

documents previously provided to the defendants showing 
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the court his compliance with RCW 49.60.510. (CP: 353-

4) 

On October 29, 2024, the defendants replied 

arguing that “a plaintiff waives any health care privilege” 

whenever a failure to accommodate is alleged. (CP: 366) 

Defense counsel stated for the first time in his reply brief: 

For a good analysis and application of 
this statute in the context of a motion to 
compel medical records in a claim for 
disability discrimination, see Konda v. 
United Airlines. Inc., 2023 WL 
2864562 (WD Wa,; April 10, 2023) 
(Court compelled plaintiff to produce 
medical information and records, and to 
sign a medical release to allow the 
Defendant to obtain the identified 
records).  
(Id.)  

 
b. Hearing and Oral Decision 

1. Overview 

On December 20, 2024, Judge Anderson heard oral 

arguments on Defendants’ Motion. (App: 10-37) Defense 

counsel reiterated his written arguments and requested the 

Court compel dissemination of Appellant’s entire Social 

Security Disability claim records, which contains 
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substantial private health information that can no way be 

construed to be relevant to the case. (App: 13-5)  

Appellant’s argument focused on the court’s history 

of depriving due process and equal protection of the laws, 

on the requirement that the Court “apply the controlling 

provisions of RCW 49.60.510 to the instant motion 

without bias, discrimination, or favoritism,” and on his 

prior disclosure of the most up-to-date records regarding 

his diagnosis of a sensory aversion. (App: 16-21)  

The appellant clarified that Dr. Bradburn had 

minimal interaction with him and did not evaluate, 

diagnose, or treat him, that Dr. Kaper was a consultant 

who made an initial disability determination without any 

interaction with him, and that an Administrative Law 

Judge later found Dr. Bradburn’s and Dr. Kaper’s opinions 

unreliable regarding his sensory impairment. (App: 20, 31-

2)  

Judge Anderson read aloud RCW 49.60.010 and 

indicated the appellant has a duty to provide evidence to 

establish that he had a disability requiring accommodation 
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at the time when service was refused. (App: 24-5) She then 

applied different standards to Defendants’ discovery 

requests than what was applied to Appellant’s requests on 

August 2:  

It's an adversarial process where one 
side puts forth their claim. The other 
side, because they are being sued and 
brought into this litigation, have the 
right to discovery to see if there might 
be anything that they would have to 
point the judge to to disagree with 
your position. (emphasis added) 
(App: 25) 
 

Judge Anderson acknowledged Appellant’s lack of 

financial resources for obtaining treatment for his injuries 

and allowed him to supplement his discovery responses to 

reflect that fact before addressing his burden to provide 

evidence of disability. (App: 25-6) She misrepresented 

Defendants’ requests, stating, “on the interrogatories, I 

believe it was -- it was Interrogatory 415 [sic] in [sic] 

Request for Production 7, what's being asked for is 

verification of that underlying sensory condition.” (App: 

26) She clarified that under the best evidence rule the 

excerpts provided were inadequate and that full and 
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unredacted copies of the entire reports were required, 

indicating that failure to provide the full reports would 

result in the exclusion of the excerpts at trial. (App: 26-7) 

2. Contrary Medical Opinions 

Despite the appellant indicating that the contrary 

opinions sought by the defendants predate the initial and 

later confirmed diagnosis, and predate the ALJ’s “fully 

favorable” decision which was based on expert review and 

testimony of those contrary opinions, Judge Anderson 

stated, “it would be appropriate for the defense to be able 

to reach out and depose those doctors” whose opinions are 

irrelevant to whether the statutory definition of disability 

applies to Appellant’s sensory aversion. (App: 27)  

Judge Anderson ordered the appellant to produce 

unredacted copies of the full reports from which his 

excerpted pages were derived. (Id.) 

Judge Anderson stated: 

There were two doctors who were 
disclosed, a Dr. Bradburn and a Dr. 
Caper [sic]. To the extent that you have 
any reports from those doctors, I will 
direct that either you need to sign 
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releases with those doctors solely for the 
purpose of Mr. Kobluk's office getting 
copies of reports… only as to your 
claims of your sensory issues that 
require you to have accommodations. 
But any relevant diagnoses that these 
doctors treated you for, you do need to 
sign a release and counsel has access to 
depose those doctors. 
(App: 30-1)  
 
 
3. Disclosure of Social Security Records 

Defense counsel asked the trial court to disregard 

RCW 49.60.510 by compelling the release of Appellant’s 

entire Social Security Disability claim records and Judge 

Anderson confirmed the defendants were seeking 

Appellant’s entire SSA claim and agreed. (App: 35) The 

appellant immediately objected, stating, “I believe that 

goes beyond the scope of RCW 49.60.510, Your Honor,” 

indicating that the disability claim pertained to “things that 

have nothing to do with this case.” (Id.) 

Judge Anderson responded, “your Social Security 

determination that you're disabled very well might be 

relevant,” and “discovery is an open process that gives 

leave to collect information that might lead to 
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discoverable evidence that is relevant. So again, your 

saying it's not relevant isn't what makes it so.” (emphasis 

added) (App:36) This same rationale could have been 

applied to the defendants’ request for a protective order, 

warranting denial of their request pertaining to the 

majority of discovery responses sought by the appellant on 

August 2, but it wasn’t. Judge Anderson then advised that 

dissemination of Appellant’s Social Security records was 

limited “to the extent that you will be relying on any of 

your Social Security findings” for trial, implying that the 

court was not compelling that release. (App: 36-7) 

c. Order Granting Motion to Compel 

On December 20, 2024, Appellant disclosed the full 

and unredacted copies of his excerpted reports to defense 

counsel via email. (App: 336) On December 23 defense 

counsel responded with a proposed order. (App: 337) On 

December 24 the appellant revised the order to better 

reflect Judge Anderson’s oral decision, and to apply 

restrictions under RCW 49.60.510, and returned it to 

defense counsel. (App: 339-40) The appellant also 
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attached a copy of the ALJ’s “fully favorable” decision 

entered on October 27, 2017. (Id.) On December 31, 2024, 

defense counsel submitted both proposed orders to the 

court, in Word format to allow Judge Anderson to make 

any necessary modifications to “whichever Order is most 

appropriate.” (App: 342) 

Dr. Gostnell, Ph.D., diagnosed the appellant with 

autism and indicated a sensory aversion to footwear as a 

symptom. (App: 307). Dr. Kaper stated he thought the lack 

of footwear was “a preference” and Dr. Vasquez, Ph.D., 

settled that dispute, stating: 

It is this writer's opinion Dr. Kaper has 
little experience assessing or working 
with individuals on the Autism 
Spectrum. His statement that Jake's 
intolerance for wearing shoes are 
“preferences more than anything else” is 
inconsistent with the wealth of 
information regarding hypo/hyper 
reactivity including tactile (touch) 
sensitivities in individuals with Autism 
Spectrum Disorder. In fact, it is one of 
the specific examples listed under 
DSM-5 diagnostic criteria for Autism 
(p. 50, Criteria B.4). Jake’s [sic] 
displayed a strong aversion to wearing 
shoes since he was a young child. 
During this current interview, he had 
visible physical reactions at the mere 
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mention of wearing shoes. That is, his 
body clenched, pupils dilated, and his 
demeanor abruptly changed to an 
agitated state. His reaction, coupled 
with his history, suggests he has 
significantly [sic] difficulty tolerating 
shoes, and is not merely a “preference”. 
(App: 318) (emphasis added) 
 

On October 5, 2017, Appellant appeared for a 

hearing before Jo Hoenninger, an Administrative Law 

Judge in Portland, Oregon, and a medical expert also 

appeared to review the entire SSA claim records and 

provide expert testimony regarding his review of those 

records. (App: 329) The ALJ acknowledged and 

distinguished the appellant’s sensory aversion to footwear 

as a medically cognizable symptom of autism, supported 

by “objective medical evidence,” and creating a 

substantial limitation on the appellant’s ability to engage 

in work-related activities, in its decision dated October 27, 

2017. (App: 333)  

The ALJ clearly cited Dr. Gostnell’s and Dr. 

Vasquez’ written reports and Dr. Bell’s expert testimony 

for making its findings regarding the appellant’s sensory 

impairment. (Id.) Despite these facts, on January 2, 2025, 



26 
 

Judge Anderson signed Defendants’ proposed order 

without modification, allowing overbroad discovery, 

applying unequal scrutiny to the defendants’ discovery 

requests from that previously applied to the appellant’s 

requests, and ordering the dissemination of Appellant’s 

entire Social Security claim records in defiance of RCW 

49.60.510. (App: 01-3) 

 
V. ARGUMENT 

a. Standard for Review 

At the core of this motion lies unresolved questions 

of statutory interpretation involving application of RCW 

49.60.510, and constitutional challenges that the Superior 

Court’s pattern of bias is barred by U.S. CONST. 

AMEND. XIV Section 1 and WASH CONST. Art. 1 Section 

12.  

Appellate courts review all constitutional 

challenges de novo. Hale v. Wellpinit Sch. Dist., 165 Wn. 

2d 494, 503, 198 P.3d 1021 (2009) citing State v. Jones, 

159 Wn.2d 231, 237, 149 P.3d 636 (2006). 
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Interpretation of a statute is a question of law that 

appellate courts review de novo. Ellensburg Cement 

Prods., Inc. v. Kittitas County, 179 Wn.2d 737, 743, 317 

P.3d 1037 (2014). "The primary goal in statutory 

interpretation is to ascertain and give effect to the intent of 

the Legislature." Nat'l Elec. Contractors Ass'n v. Riveland, 

138 Wn.2d 9, 19, 978 P.2d 481 (1999). Statutory 

interpretation begins with the statute's plain language and 

ordinary meaning. (Id.)  

Additionally, a clear pattern of bias, and abuse of 

discretion in favor of that bias, is established in the above 

history of this case. Judicial discretion “means a sound 

judgment which is not exercised arbitrarily, but with 

regard to what is right and equitable under the 

circumstances and the law, and which is directed by the 

reasoning conscience of the judge to a just result.” State ex 

rel. Clark v. Hogan, 49 Wn.2d 457, 462, 303 P.2d 290 

(1956).  

An appellate court will find an abuse of discretion 

only “on a clear showing” that the court's exercise of 
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discretion was “manifestly unreasonable, or exercised on 

untenable grounds, or for untenable reasons.” State ex rel. 

Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775 (1971). 

A trial court's discretionary decision “is based ‘on 

untenable grounds’ or made ‘for untenable reasons’ if it 

rests on facts unsupported in the record or was reached by 

applying the wrong legal standard.” State v. Rohrich, 149 

Wn.2d 647, 654, 71 P.3d 638 (2003) (quoting State v. 

Rundquist, 79 Wn. App. 786, 793, 905 P.2d 922 (1995)). 

b. Discovery 

Appellant contends that discovery of his medical 

records is limited under RCW 49.60.510, while the 

defendants argue that he has waived all healthcare 

privilege by alleging a failure to accommodate. The trial 

court sided with the defendants.  

RCW 49.60.510(2)(b) provides that any waiver due 

to an alleged failure to accommodate must relate “to the 

disability specifically at issue in the allegation.” 

Defense counsel’s assertion that victims of 

disability discrimination waive “any healthcare privilege” 
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by filing lawsuits is inconsistent with the legislative 

purpose of RCW 49.60.510 and ignores equal protection 

requirements of the U.S. and Washington State 

Constitutions; the statute explicitly precludes a blanket 

waiver for all healthcare privilege. (App: 346) To support 

their overbroad discovery request, the defendants rely on 

Konda v. United Airlines. Inc., 2023 WL 2864562 (WD 

Wa,; April 10, 2023).  

In Konda, the defendant sought statutorily 

overbroad discovery including: 

1) “Please produce all communications 
between Plaintiff and any person 
regarding Plaintiff's health (including 
mental and physical health) while 
Plaintiff has been employed by 
Defendant regarding the allegations in 
the Complaint.” (Konda at *3) 
 
2) “Produce all documents, including 
without limitation bills, statements, 
correspondence, progress notes, and 
prescriptions, that refer or relate to 
[every physical, emotional or mental 
ailment, complaint, condition, injury, or 
illness, which you claim to have 
suffered as a result of the wrongful 
conduct alleged in the Complaint].” 
(Id.) 
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3) “Produce all documents that refer or 
relate to [every clinic, hospital, 
physician, psychiatrist, psychologist, 
therapist, counselor or other health care 
provider that has consulted with and/or 
treated you for any reason since January 
1, 2017].” (Id.) 
 

In contrast with the instant case, the trial court in 

Konda clearly identified and carefully scrutinized the 

defendant’s specific discovery requests, examined RCW 

49.60.510 for its application to those requests, and granted 

in part and denied in part the motion to compel, limiting 

Defendant’s discovery to the specific condition at issue in 

the claim and denying access to “any other health care 

records.”  

The Court GRANTS IN PART AND 
DENIES IN PART United's motion, 
Dkt. No. 36, and compels Konda to 
produce medical records responsive to 
United's Requests for Production 9, 18, 
and 19 as follows: 
 
• With respect to her diabetes, all 
responsive medical records; 
 
• With respect to other maladies for 
which Konda seeks noneconomic 
damages and will rely on the records or 
testimony of a health care provider or 
expert witness to seek general damages, 
responsive medical records dating back 
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to February 23, 2016 pertaining to those 
maladies that constitute a specific 
diagnosed physical or psychiatric 
injury. 
 
The Court denies the motion as to any 
other health care records. (emphasis 
added) 
(Konda at *10 “Conclusion”)  
 

In the instant case, defense counsel obviously 

prejudiced the appellant by misrepresenting Konda to the 

court in violation of RPC 3.3 and 8.4, apparently with 

impunity. 

Considering the appellant’s Social Security claim 

focused primarily on issues other than his tactile sensory 

impairment, that his sensory impairment wasn’t 

referenced as a chief complaint in that claim, and that Dr. 

Gostnell’s and Dr. Vasquez’s reports are the only 

diagnostic records addressing the sensory impairment 

specifically, the trial court’s decision to order 

dissemination of Appellant’s entire Social Security 

Disability claim records was likely erroneous.  

Due to RCW 49.60.020 requirements, all the 

appellant is required to show to establish he has a qualified 
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“disability” under RCW 49.60.040(7)(a)(i)-(ii), and (b) is 

that his sensory aversion to footwear simply appears 

somewhere in his medical history. The administrative law 

judge specifically referenced Dr. Gostnell’s and Dr. 

Vasquez’ reports and Dr. Bell’s impartial expert testimony 

to establish that the appellant’s “long-standing aversion to 

wearing shoes” is supported by “objective medical 

evidence” and substantially limits his ability to engage in 

work-related activities. (App: 332-3) Therefore, only Dr. 

Gostnell’s and Dr. Vasquez’s full and unredacted reports, 

along with the ALJ’s full and unredacted decision should 

be required to be disclosed to satisfy the needs of the case, 

the court should not have ordered any additional records, 

and this Court should overturn that decision. 

The Konda case is the only case on Casetext that 

addresses RCW 49.60.510 in a disability discrimination 

claim and it is a federal case. This Court can provide 

Washington State courts with guidance by publishing its 

review of the trial court’s decision in the instant case. To 

create needed precedent for protecting the privacy 



33 
 

interests of persons with disabilities under Washington 

State law, this Court should overturn the Superior Court’s 

decision to compel overbroad discovery, and it should 

publish its decision. 

c. Pattern of Bias 

The Superior Court has consistently abused its 

discretion by ignoring or misapplying the law, failing to 

identify and address specific facts, or misrepresenting 

specific facts. It has showed favoritism towards the 

represented defendants while disregarding the 

unrepresented appellant’s basic rights since March 22, 

2024, when it denied the appellant’s preliminary 

injunction and excluded his evidence on untenable 

grounds, perpetuating a “grave and continuing harm” to 

him during all proceedings.  

Appellate courts review a trial court's decision to 

grant or deny a preliminary injunction for abuse of 

discretion. “For purposes of granting or denying injunctive 

relief, the standard for evaluating the exercise of judicial 

discretion is whether it is based on untenable grounds, or 
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is manifestly unreasonable, or is arbitrary.” Wash. Fed'n 

of State Employees, Council 28 v. State, 99 Wn.2d 878, 

887, 665 P.2d 1337 (1983).  

As outlined above, on March 22, 2024, the Superior 

Court denied the appellant’s preliminary injunction on 

untenable grounds and ordered the continued “deprivation 

of personal dignity that surely accompanies denials of 

equal access to public establishments.” (see Floeting v. 

Grp. Health Coop., 192 Wn.2d 848, 855, 434 P.3d 39 

(2019) quoting Heart of Atlanta Motel, Inc. v. United 

States, 379 U.S. 241, 250, 85 S.Ct. 348, 13 L.Ed.2d 258 

(1964) (quoting S. REP. NO. 88-872, at 16-17 (1964) ).)  

“Denial or deprivation of services on the basis of 

one’s protected class is an affront to personal dignity.” 

Floeting at 855 citing Obergefell v. Hodges, ––– U.S. –––

–, 135 S.Ct. 2584, 2604, 2607-08, 192 L.Ed.2d 609 (2015) 

(denial of marriage equality works a "grave and 

continuing harm") (emphasis added) 

The Superior Court’s obvious bias in the March 22, 

2024, decision begs the question of whether any part of 
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that decision is valid considering “[u]nder the appearance 

of fairness doctrine, a judicial proceeding is valid only if a 

reasonably prudent, disinterested observer would 

conclude that the parties received a fair, impartial, and 

neutral hearing.” State v. Gamble, 168 Wn. 2d 161, 187 

(2010) (citing State v. Bilal, 77 Wn. App. 720, 722, 893 

P.2d 674 (1995)). 

RCW 49.60.010 provides “This chapter shall be 

known as the ‘law against discrimination.’ It is an exercise 

of the police power of the state… in fulfillment of the 

provisions of the Constitution of this state concerning 

civil rights…” (emphasis added) 

RCW 49.60.020 provides “The provisions of this 

chapter shall be construed liberally for the 

accomplishment of the purposes thereof…” 

RCW 49.60.030 provides:  

(1) The right to be free from 
discrimination because of… the 
presence of any sensory, mental, or 
physical disability… is recognized as 
and declared to be a civil right. This 
right shall include, but not be limited to: 
(b) The right to the full enjoyment of 
any of the accommodations, 
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advantages, facilities, or privileges of 
any place of public resort, 
accommodation, assemblage, or 
amusement. (emphasis added) 

 
Together, these statutes confer a constitutional right 

on the appellant to fully enjoy the gym, which cannot be 

deprived by any person acting under color of law without 

meeting strict standards. RCW 49.60.215 and WAC 162-

26-110 require objective evidence of immediate and likely 

risk to property or persons to deny service. Judge 

Bjelkengren deprived the appellant of his rights without 

meeting this standard, violating equal protection 

requirements. Public accommodations law mandates 

readily achievable accommodations be provided upon 

request without requiring the interactive process that is 

required “only in employment” cases. RCW 

49.60.040(7)(d).  

Additionally, victims of discrimination in public 

accommodations are entitled to injunctive relief and other 

remedies, as seen in State v. Arlene’s Flowers, Inc., 187 

Wn. 2d 804, 819, 389 P.3d 543 (2017). Judge 

Bjelkengren’s abuse of discretion continues to cause harm 
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to the appellant, potentially warranting de novo review and 

reversal of that decision.  

VI. CONCLUSION 

There are several decisions in this case that appear 

to be intentionally rather than accidentally erroneous, 

which together substantially impact the appellant’s rights 

and freedom to act in the case, substantially deprive the 

appellant of an opportunity to be properly and fully heard 

on all aspects of his claim, and substantially demonstrate 

the Superior Court’s pattern of favoritism for the 

defendants and their lawyers.  

This Court should review the following decisions to 

determine if they establish a pattern of bias or favoritism 

that is prejudicial to the appellant and is likely to result in 

an unjust outcome for the case if not addressed by a higher 

court and if the decision for which review is currently 

sought is likely a continuation of such favoritism, even if 

the Court chooses not to intervene or order any changes to 

the decisions: 
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1) The Superior Court’s decision to deny 

preliminary injunction (including reconsideration) based 

on the disregard for or exclusion of Appellant’s critical 

objective evidence and reliance on Defendants’ perjurious 

subjective declarations instead.  

2) The Superior Court’s decision to grant a 

blanket protective order blocking the appellant from 

obtaining relevant evidence, especially the name and 

contact information of the alleged “other member” who 

was supposedly previously accommodated by Defendants. 

3) The Superior Court’s decision to expressly 

limit the facts that the appellant was allowed to allege in 

an amended complaint based on evidence formerly 

excluded but later admitted for trial, which deprived the 

appellant of an opportunity to be heard on the additional 

causes of action which occurred after the filing of the 

initial complaint and substantially limited the appellant’s 

right to be heard on all elements of his claim. 

4) The Superior Court’s decision to disregard or 

ignore the clear evidence of professional misconduct, 
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spoliation of evidence, subornation of perjury, the 

commission of perjury, and the applicable law cited and 

quoted in the appellant’s ex-parte motion for show cause.  

The Superior Court applied disparate standards to 

discovery requests blocking Appellant from obtaining 

relevant discovery while later ordering Appellant’s 

dissemination of irrelevant medical records, constituting 

probable error substantially limiting Appellant’s freedom 

to act and warranting review under RAP 2.3(b)(2). It has 

also demonstrated favoritism for the Defendants’ and their 

lawyers constituting departure from the accepted and usual 

course of judicial proceedings warranting review under 

RAP 2.3(b)(3).  

Therefore, even though the trial has been held since 

Notice for Discretionary Review of the decision was filed, 

this Court should grant review, reverse the Superior 

Court’s decision to order Defendants’ invasion of 

Appellant’s medical privacy, and find that as a matter of 

law the documents provided by the appellant satisfy his 

discovery requirements under RCW 49.60.510.  
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VERBATIM REPORT OF PROCEEDINGS

December 20, 2024

THE COURT: We are here this morning in the matter of

Jacob Niederquell versus the Fitness Center Incorporated, et

al, case number 23-2-04946-32. And we're here today on two

motions that were both set for eleven o'clock this morning.

It's 11:03 a.m. I will note for the record that I have

Mr. Kobluk present on behalf of defendants. And I will note

that I do not have the plaintiff, Mr. Niederquell, present in

the courtroom. I waited for a few minutes to see if he would

join us. It appears he is just now walking in the door.

Mr. Niederquell --

MR. NIEDERQUELL: What's up?

THE COURT: What's up is our hearing started at 11.

Please have a seat.

MR. NIEDERQUELL: Really? Okay.

THE COURT: Yes, sir. We keep a prompt courtroom

here. Now I just captioned the matter. I will reiterate that

we're here on two motions; one is the motion filed by

defendant with regard to discovery, one is a motion filed by

the plaintiff with regard to what he's called an offer of

proof.

We're going to do, Mr. Kobluk, your motion first. And

then we'll address Mr. Niederquell's motion. You have ten

minutes, go right ahead.
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MR. KOBLUK: Thank you, Your Honor.

As you are aware, this is a disability discrimination

claim. The plaintiff does not wear shoes and claims that

anybody who requires him to wear shoes is discriminating

against him. In his complaint he alleged that he suffered

injuries and damages caused by the defendants far beyond, the

quote is "far beyond only discrimination."

And specifically the complaint alleges, quote,

Physical symptoms requiring medical intervention and ongoing

treatment, end quote. He alleges specific diagnoses,

including PTSD, anxiety, cardiac symptoms, and other physical

and emotional injuries allegedly caused by the defendants for

which he demands payment of his medical expenses.

So given these allegations, defendant's propounded

written discovery regarding plaintiff's medical condition, as

well as his alleged treatment, as well as his medical history.

Earlier this year we had a 26(i) conference, we discussed a

number of issues, and we were able to come to an agreement on

a number of issues. This issue, however, was unresolved. In

fact, the plaintiff adamantly rejected any request for any

medical information, using an expletive that I will not repeat

for the Court. Hence, this motion.

So in response, plaintiff -- or excuse me, there was

an allegation of RCW 49.60.510. Under that statute, by

requesting noneconomic damages a discrimination plaintiff does
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not put his health at issue or waive the health care

privilege. The problem with that argument is that plaintiff

hasn't just alleged noneconomic damages but has specifically

alleged ongoing treatment resulting in medical expenses. So

the allegation includes economic damages.

But regardless, the statute itself provides the

discrimination plaintiff does put his health at issue if he

alleges a failure to accommodate or discrimination based on a

disability. That's the exact claim we have here. Another

subsection of that statute that it also doesn't apply if

there's an allegation of a specific diagnosed physical or

psychiatric injury. Again, we have that here. So by its own

terms, the statute does apply to the situation at hand.

The one provision I do want to address is subsection

(2), which provides that the waiver of subsection (1) is

limited to two years unless the court finds exceptional

circumstances. Again, the waiver provisions in the first

subsection apply at noneconomic damages, so I don't think it

actually applies anyway. But even if it did, I believe there

are exceptional circumstances in our case.

For a discrimination claim, one of the elements the

plaintiff has to prove is that he has a disability. He has

submitted or provided five pages of heavily redacted medical

records from 2015 and 2016, which include excerpts from a

psychological evaluation in which the evaluator indicated that
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plaintiff's autism may affect the way he perceives stimuli.

But that record also includes references to two other

providers who conducted a disability determination and

determined that the plaintiff's decision not to wear shoes was

due to his preference and not a disability. So we know there

are records out there that expressly address and evaluate the

plaintiff's claim to disabilities and that contradict his

allegations.

So exceptional circumstances I believe do exist in

this case to require going back to records at least to that

2015, 2016 time frame, first, because plaintiff opened the

door to that by submitting his own 2015 and '16 excerpts that

he says prove his case. Again, those records also have

contrary information that we would -- should be entitled to

see.

So we're asking for plaintiff to identify his health

care providers, to produce unredacted medical records, either

treatment records for injuries that he's alleging occurred in

this case, but also past medical records going back to 2015,

including any psychological or psychiatric evaluations, and

any disability determinations, including Social Security

Administration records.

We've provided a release so we could get the records

at our own expense. Plaintiff refused to sign that release.

We've included in our materials the Konda versus United
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Airlines case in which the court said that's a normal and

standard way to get records. And in that case the court

ordered the plaintiff to sign the medical releases to allow

that to happen. So we would ask that to happen.

THE COURT: Thank you.

MR. KOBLUK: Thanks, Your Honor.

THE COURT: Mr. Niederquell, you've got ten minutes

for your response. Then we'll address your motion with

another ten minutes in a moment.

MR. NIEDERQUELL: Okay. The first thing I want to

address before I get into my prepared argument here, I'm sorry

I'm late. Got held up downstairs at the security desk. She

was in front of me (indicating). They wanted to go through

her bag before they would let me through. Otherwise I would

have been up here on time.

THE COURT: I appreciate that.

MR. NIEDERQUELL: The next thing I'd like to address

is the claim for damages in my complaint that requires ongoing

treatment does not indicate that I am receiving that

treatment. Because I can't afford it. And my state insurance

doesn't pay for me to just go see any provider. So I need to

be compensated so that I can get treatment for the PTSD that's

associated with this issue.

Now for my statement. I question the Court's personal

jurisdiction of me. Personal jurisdiction applies only to
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persons. And this Court has consistently and persistently,

since the outset of this case, deprived me of fundamental

rights constitutionally guaranteed to all persons because of

my autism, my fee waiver, and/or my non-lawyer pro se status.

Therefore, before this Court can proceed with this straight of

a hearing, it must first decide for the record whether my

autism, my fee waiver, and/or my non-lawyer pro se status

precludes me from personhood interview with the Court. If

this Court rules that I am a person, then it must also rule

that I'm entitled to the same rights as all other persons,

regardless of my autism, my fee waiver, or my non-lawyer pro

se status.

The Court must acknowledge on record that it has a

nondiscretionary duty to faithfully and impartially apply the

law without bias and without showing favoritism towards my

opponents, their lawyers, and/or their multi-billion dollar

benefactors for all matters brought before this Court.

The Fourteenth Amendment to the United States

Constitution and Article 1, Section 3 of the Washington State

Constitution unequivocally guarantee all persons the right to

due process and equal protection of the laws. Due process is

not merely a procedural formality, it is a fundamental right

that requires this court to provide a fair process, the

opportunity to present competent evidence, and the equal

application and protection of the laws without bias,
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discrimination, or favoritism. Due process and equal

protection requires this Court to apply the controlling

provisions of RCW 49.60.510 to the instant motion without

bias, discrimination, or favoritism.

The statute clearly limits the scope of discovery to

two years prior to the first incident occurring that gave rise

to this action and limits the information that is discoverable

to specific elements of my claim. I have already provided the

defendants with all relevant discoverable information based on

the narrow limitations set forth under the statute.

No cases from other jurisdictions which do not have

any laws, like RCW 49.60.510, such as Konda, may be construed

as persuasive authorities. And no cases decided in this state

prior to the creation of the statute can have any bearing on

this Court's interpretation and application of the statute

because those cases cited by the defendants have been

overruled by the legislature in the passing of the statute.

There is no applicable case law involving the statute at

issue; therefore, the plain text of the statute is binding on

this Court's decision for defendant's motion.

RCW 49.60.510 provides that victims of discrimination

create no waiver of privilege by seeking noneconomic damages

in discrimination claims. If a plaintiff relies on medical

testimony and evidence to prove economic damages, there is a

limited waiver that only applies to that element of their
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claim.

Additionally, in cases involving disability

discrimination and failure to accommodate, such as this case,

there is a limited waiver pertaining only to proving that a

disability requirement accommodation was diagnosed when the

discrimination occurred. In both cases where the limited

waiver applies, discovery is explicitly restricted only to one

or both of these two narrow exceptions, and it's authorized up

to two years prior to the incident unless the court finds good

cause.

In this case the Court does not need to find good

cause to extend that two years limit. Because my medical

documentation needed to prove that at the time of the incident

I was diagnosed with a disability requiring accommodation,

which I've already provided to the defendants and to the

Court, is older than two years.

Furthermore, unless I am able to amend my witness list

to make my primary care doctor a fact witness instead of an

expert witness, I will not be able to rely on medical

testimony for seeking damages, negating that exception in the

statute.

If I am able to amend my witness list to make my

primary care doctor a fact witness, then discovery will be

limited only to documents in the possession of that provider.

Since I established care with that provider after the
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commencement of this action and have already provided all

known documents in the possession of that provider to the

defendants, I have already fulfilled my obligation under both

exceptions under RCW 49.60.510.

The defendant's argument supporting their requests for

unlimited access to my medical history is an egregious

violation of my privacy and rights under ER 403, constituting

a waste of the court's resources and a sanctionable abuse of

discovery process. The provider's name in the defendant's

motion, Bradburn, who saw me once for about 15 minutes, and

Kaper, who never spoke with me or met me in any capacity, have

already been determined unreliable by an administrative law

judge who granted my disability claim in 2016.

I have provided the defendants with relevant documents

from three highly qualified specialists who spent considerable

time with me, who reviewed my education, employment, and

medical history for making their comprehensive determinations

and whose findings were determined reliable by an

administrative law judge for granting my disability claim.

There is no legitimate relevant probative value for

the defendants to obtain or present Dr. Bradburn's or Dr.

Kapers' reports. The defendants merely seek to burden me for

abusive discovery and to confuse, mislead, and prejudice the

jury. Additionally, the records already provided are the most

up-to-date records pertaining to my need for reasonable
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accommodation in this case.

To comply with constitutional mandates of due process

and equal protection, this Court must deny the defendant's

motion in its entirety and issue sanctions against them for

their abusive discovery practices. Anything less would show

that I am in fact not a person entitled to fundamental rights

in the view of this Court and would constitute a failure to

uphold the legal principles that this Court is duty bound to

respect and enforce.

THE COURT: Mr. Kobluk, brief rebuttal.

MR. KOBLUK: Real brief, Your Honor. The idea that he

has already complied by sending redacted excerpts from records

from 2015 and 2016, what is relevant isn't just what supports

his case, it's everything. I don't know what the -- what the

redactions and what the other opinions have been. Obviously

we haven't been provided those records or anything else.

So to say that -- or for plaintiff to make the

argument that I've provided everything that's relevant, no,

he's provided what he believes supports his position. He

hasn't provided everything that's relevant to the question

because that would also include material that is contrary to

his position.

He mentioned just now that he was granted the

disability claim in 2016. This is the first I've heard of

that, okay, because we don't have the records. We need to
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know, and what is relevant to his civil claim today, is

whether he has a disability and what is the nature and extent

of that disability. And those are the specific records that

would show that and prove that. And those are directly

relevant to the claims he's making.

Plaintiff also talks about constitutional law, which

has no bearing to this hearing, and asks for sanctions because

somehow I've tried to represent my client and obtain

information that's relevant to this case. I do believe

sanctions are appropriate. CR 37 provides that parties that

are required to file motions to obtain clearly relevant

information are entitled to attorney fees. So we've asked for

that in our motion.

THE COURT: All right. Thank you.

With regard to this motion first, I'm going to address

Mr. Niederquell's very initial concerns, sir, that you believe

that this Court is not recognizing your personhood status and

that somehow the Court has not upheld its duty to ensure due

process and upholding the Washington State Constitution.

With regard to jurisdiction over these proceedings,

this Court, Superior Court of Spokane County, State of

Washington, has jurisdiction over yourself because you chose

to file your motion, your petition here in the State of

Washington over acts alleged to have occurred in the State of

Washington, specifically here in Spokane County.
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My duty is to ensure that I apply the laws of the

State of Washington, respecting the Washington State

Constitution. But also keeping in mind the legislation that

covers this area of law, I do apply that fairly to all

parties. And I want to make sure that we're not confusing

fairness with granting your request. Because this process is

fair. I hold everyone to the same standard of requirements

for filing your documents. There are requirements for

service. There are requirements for how you respond to

documents.

This particular motion deals with adherence to

discovery rules. And they're under CR 26 through 37 of the

State Civil Rules. I ensure that I apply those equally,

whether you're represented or not.

I do understand that as a pro se litigant you are

representing yourself and you don't have the benefit of years

of experience as an attorney. I can't give preferential

treatment either way, whether you are a pro se or whether

you're an attorney. Everyone is held to the same standard in

my courtroom.

I respect that if you feel that I've ruled against

you, that I got that wrong. But the problem is, this Court

makes the ruling, that's why I'm the Judge. Because there are

matters that need court intervention, and you brought this to

the Court. So with all due respect, just because my ruling
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might not go in the favor you want it to, that doesn't mean

that I'm not applying the law fairly. And I've certainly

respected your due process rights by affording you the exact

same ability to present your case, argue your case, and then

I'm considering your argument.

With regard to then the matter at hand. Mr.

Niederquell filed a complaint that is alleging discrimination

of a public corporation, a public facility, and by alleging

discrimination the first thing that Mr. Niederquell put into

issue is the fact that he does qualify under RCW 49.60.010 as

having a standing to bring this action.

And just to reiterate the purpose of this chapter of

our statute, 49.60.010, this is the law against

discrimination. And the legislature finds and declares that

practices of discrimination against any of its inhabitants

because of race, creed, color, national origin, citizenship or

immigration status, families with children, sex, marital

status, sexual orientation, age, honorably discharged veteran

or military status, or the presence of any sensory, mental, or

physical disability are a matter of state concern. And such

discrimination threatens not only the rights and proper

privileges of its inhabitants but menaces the institutions and

foundations of a free and democratic state.

Mr. Niederquell has presented a case where he's

indicating that based on his presence of a sensory, mental, or
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physical disability he's been discriminated against. That

gets you in front of the court.

But that means, Mr. Niederquell, that you also have

the duty to put forth evidence that will support your case.

And just to reiterate, the statute goes on to, as

you've quoted, tell this Court what can and can't be

disclosed. It isn't a process where one party gets to say

this is the information I'm choosing to give you and that's

all you get. It's an adversarial process where one side puts

forth their claim. The other side, because they are being

sued and brought into this litigation, have the right to

discovery to see if there might be anything that they would

have to point the judge to to disagree with your position.

And that's why we have rules on what discovery can look like.

Under 49.60.510, the statute that deals with the

Washington antidiscrimination statute, talks about if you're

asking for noneconomic damages, you then do not have to put

forth your doctors' records to show the damages that you've

received. And what I'm hearing is that Mr. Niederquell is

saying he's not been able to afford to go to the doctor.

So when we're talking about damages, if that's your

answer, you are allowed to answer that. But that means that

when it comes time to trial, you won't be able to then at that

point give any sort of documents from a doctor's office saying

here are my expenses that resulted from my discrimination from



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

The Fitness Center. Does that make sense?

MR. NIEDERQUELL: Uh-huh.

THE COURT: So if that's your position, that is a fine

position and you may take that. But when it comes to the

initial getting in the door of this kind of an action where

you've said that you have a sensory issue and because of your

sensory issue you've been discriminated against, you do have

to put forth evidence that shows what that sensory issue is.

And that does include necessary documentation from a provider

that diagnosed you. You can't self-diagnose and say that I

have a sensory issue, you have to have some basis for that.

To that end, on the interrogatories, I believe it was

-- it was Interrogatory 415 in Request for Production 7,

what's being asked for is verification of that underlying

sensory condition. And there does need to be compliance with

that request according to our civil rules on discovery.

The answer to Interrogatory No. 4, I believe it was,

included as an attachment that has what's referenced at the

top, Psychological Evaluation of Mr. Niederquell. And this

was dated 10/3 of 2016. It says page 9 of 19. The next page

when I turn says page 10 of 19.

It is imperative that the entire document be provided.

And the reason for that is because, as Mr. Kobluk mentioned,

you don't just get to pick and choose what pieces of this

report you think are relevant. Discovery is entitled to allow
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the opposing party fair access on issues that are pertinent

and necessary for you to meet your claim so that they have the

information that might lead to relevant information.

So while you might agree or you might think that some

of the things in this report aren't relevant, they might lead

to relevant information, such as the listing of the two

doctors that had treated you in the past. Again, those two

doctors, it would be appropriate for the defense to be able to

reach out and depose those doctors.

The reason being, sir, again, it's because when you

put something at issue, it's an adversarial process where one

side says this is the truth, the other says this is the truth

from our version, the court takes all that information or the

jury takes that information and comes to a conclusion.

The rule of evidence requires that if we're going to

consider information about a person's diagnosis, the entire

document diagnosing that person is relevant. It's the best

evidence rule. You don't get to choose bits and pieces. The

entire document is required in order for it to be admissible

at trial.

And if you want your case to proceed on the merits,

it's your burden, Mr. Niederquell. So if you choose to do

nothing and respond to nothing, I will tell you there isn't

any information in this file that answers question number 1,

and that is, by the evidence, not just your testimony, but the
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evidence, what is your diagnosed condition that you are

entitled to accommodation. You have that information in your

possession, and that information has to be given to the

opposing side. That's the process. And you, yourself, have

put that at issue by filing this action.

So where I do think you were appropriate in coming to

court asking for guidance in this discovery motion is that you

are limited on what you have to put forward. You're incorrect

on how you interpret the statute. Because the Court can and

does find that in this particular case there are exceptional

circumstances to order a longer period of time than just the

two years.

The exceptional circumstances are that by the answers

you've given to your discovery so far, it appears that your

diagnosis dates back to about 2016. And again, it is a

necessary portion of your case to establish that you do have

some sort of a diagnosed, recognizable disability that needs

to be accommodated. Because it goes back to 2016, those

records from your psychological evaluation of 2016 are

relevant and necessary. And I'm going to order that you must

comply with giving Mr. Kobluk's office the entire 19 pages of

unredacted evaluation that was done.

I will also, however, issue a protection order because

I think that for your benefit, sir, and to ensure that you

understand, I expect that those records are not to be shared
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or disclosed outside of Mr. Kobluk's office.

That means, Mr. Kobluk, if you review those, your

client needs to be in your office with you while you review

those. They may not disclose any information outside of the

courtroom that might have been gleaned in there. And I want

to be clear that that protection order is to make sure there's

no dissemination outside of this court process of that

information. We will be discussing it in court. I think

that's very clear that if it's an issue, we have to talk about

those medical records here in court.

Anything that's in the court file can be protected

with a cover sheet that indicates it's a sealed document. At

this time I am not asking that any of those records be given

to me because that's not how you do it.

MR. NIEDERQUELL: Your Honor --

THE COURT: It doesn't come to the Court.

No, you don't get to ask until I'm all done.

The medical records are to be given to Mr. Kobluk, not

filed with the court, because I do not want these records in

the court file. That is not appropriate. And our court rules

also indicate medical records shall not be filed in a court

file unless they're under seal.

With regard to the information that's been requested

as to any treatment, medical treatment that has happened since

the date of incident forward, if you have had any medical
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treatment as a result of the alleged discrimination, that does

need to be disclosed. And then those records also need to be

forthcoming to Mr. Kobluk's office, again with the same

protection order, not to be disseminated. If, sir, you

haven't had any medical treatment because you can't afford it,

that's fine, that would be your answer. So there would not be

any documents expected at that point.

The other section of questions, though, that needs to

be answered is with regard to the noneconomic damages, you

still need to summarize what your symptoms are that you're

seeking the noneconomic damages for. And I think you have

maybe specifically answered that, anxiety, cardiac symptoms.

If you don't have medical records associated with those, then

the only evidence you'll be allowed to provide at trial will

be your testimony about those or the lay witness testimony.

So, again, you're limited if you don't comply. If you don't

give the information, then the Court will limit what can be

presented at trial. And it goes both ways.

There were two doctors who were disclosed, a Dr.

Bradburn and a Dr. Caper. To the extent that you have any

reports from those doctors, I will direct that either you need

to sign releases with those doctors solely for the purpose of

Mr. Kobluk's office getting copies of reports only associated

with your alleged diagnosis; meaning, if they treated you for

tonsillitis, that does not apply in this case. It's only as
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to your claims of your sensory issues that require you to have

accommodations. But any relevant diagnoses that these doctors

treated you for, you do need to sign a release and counsel has

access to depose those doctors.

If you don't disclose that, the Court will be putting

forth some restrictions, again, on what can be presented at

trial, because it's your obligation to have evidence to

support what you're saying. So those are the pieces on those

two questions. And I think that's it with this particular

motion.

Before I hear from you, Mr. Niederquell, I want to

know, Mr. Kobluk, do you have any questions about what I've

ordered.

MR. KOBLUK: I was writing furiously. I think I got

your ruling. And I have no objection to a protective order.

We have no reason to be disclosing outside of the context of

the litigation.

THE COURT: And I'm going to charge you with drafting

the order and the protective order.

MR. KOBLUK: One single document or do you want two

documents?

THE COURT: Two. Two separate documents.

MR. KOBLUK: Two documents. All right.

THE COURT: Mr. Niederquell, do you have a question?

MR. NIEDERQUELL: A couple of things. Number one, Dr.
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Bradburn saw me before I had my autism diagnosis. He did not

diagnose me with anything.

THE COURT: Then those are your answers.

MR. NIEDERQUELL: And he saw me for, like, 15 minutes.

THE COURT: Put that in a written answer form to the

interrogatories.

MR. NIEDERQUELL: Okay. And Dr. Kaper never

interacted with me at all. He reviewed the comprehensive

reports for making a disability determination, which included

a whole lot of information that's not related to the issues in

this case.

THE COURT: Put that in your answer in a written form.

MR. NIEDERQUELL: Okay.

THE COURT: If there are further concerns about that,

you can come back for a discovery motion. But you just need

to answer that if that's your position.

MR. NIEDERQUELL: Okay.

THE COURT: Okay.

MR. NIEDERQUELL: And then, also, you say that I have

to provide the full reports from Dr. Gostnell and Dr. Vasquez,

which are basically excerpted in my discovery response.

THE COURT: Yes.

MR. NIEDERQUELL: The full reports cover a lot of

highly sensitive information that has nothing to do with this

case.
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THE COURT: Sir, let me stop you for just a moment.

This is a psychological evaluation, and a psychological

evaluation will have a lot of information in it that's the

basis of the doctor's diagnosis.

MR. NIEDERQUELL: Yes.

THE COURT: So whether you think it's relevant or not,

you still have to disclose it. That doesn't necessarily mean

that the court is ever going to see any of that. If it's not

relevant it doesn't get presented in court. But discovery is

an open process where the other side gets an opportunity to

look at these things that you're relying on to say that you

have a need for accommodation. So your assessment that it's

not relevant, you don't get to make that assessment right now.

MR. NIEDERQUELL: Well, what I'm getting at is if I

need to provide the full documents to defense counsel, I would

ask that you amend that protective order so that those

irrelevant portions are not shared with his clients.

THE COURT: Until I see them I won't know what those

look like. So for now we're going to start with you giving

that document to Mr. Kobluk. I will ask if you think there's

something that is sensitive, don't redact it but highlight it

so that you've brought it to Mr. Kobluk's attention.

Mr. Kobluk, I will direct that if there are sensitive

areas of information that you all need to come back to me on,

I'll do an in-camera review to determine whether or not I
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think it's relevant or not.

MR. KOBLUK: And I'm happy to make a representation to

the Court that the whole purpose of this exercise is to

determine the basis of a legal claim. I don't see where my

clients would have any input into that. So there would be no

reason for me to be sharing that with them anyway.

THE COURT: Perfect.

MR. KOBLUK: So I can represent to the client that

that won't happen.

THE COURT: Then we'll put that in the protective

order as well. Sounds like you're agreeing.

Do you understand he's not going to share that with

his client?

MR. NIEDERQUELL: (Nods head.)

THE COURT: If there's disagreement that you need me

to look at it, I can do an in-camera. That means I look at it

back in chambers. But I think with that caveat, Mr.

Niederquell's concern at least for today is assuaged.

Anything else?

MR. NIEDERQUELL: No, not on that.

THE COURT: Okay.

MR. KOBLUK: One thing that was included are --

obviously there was an actual disability determination --

THE COURT: Yes.

MR. KOBLUK: -- with the Social Security



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Administration. And we've asked for those records just

because those would all -- those would be relevant to the very

situation here. So I would ask that not just any -- the

specific doctors or records that we've identified, but the

Social Security Administration file that had to do with his

disability determination, that that be produced.

THE COURT: So basically the claim and whatever

administrative action came from that.

MR. KOBLUK: Right. And whatever evaluations and

stuff were part of that.

THE COURT: All right.

MR. NIEDERQUELL: I believe that goes beyond the scope

of RCW 49.60.510, Your Honor.

THE COURT: How so?

MR. NIEDERQUELL: Because it involves a whole lot of

things that have nothing to do with this case, number one; and

number two, it's the Social Security Administration, which is

a federal jurisdiction.

THE COURT: Well, I will tell you, Mr. Niederquell, in

your argument, though, what you said to me was that it's

already been determined by an administrative proceeding that

you have a disability.

MR. NIEDERQUELL: I don't have access to that hearing

transcript.

THE COURT: You don't need a transcript. I'm certain
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that there are some records of the process. And you do have

access to your own records, so that's --

MR. NIEDERQUELL: No, I don't.

THE COURT: Sir, discovery is designed to be a process

where you're sharing the information. I could order that you

sign a release for the Social Security Administration, and

then Mr. Kobluk could go get that information. But there's a

much larger cost associated with that and a time burden.

And again, your Social Security determination that

you're disabled very well might be relevant. I'm not sure how

you can say today that it's not relevant. This is not a

process where all this information is going to be given to the

jury. A discovery is an open process that gives leave to

collect information that might lead to discoverable evidence

that is relevant. So again, your saying it's not relevant

isn't what makes it so.

I am going to order that you do need to cooperate to

the extent that you will be relying on any of your Social

Security findings, like you did earlier in this argument when

you said it's already been determined that you were subject to

accommodations. You can't have it both ways. Either you

refer to it and you give the information or the Court will

preclude any comment at trial about Social Security findings

whatsoever. That's the fair process. And that's what the

rules allow.
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So if you understand what I'm saying, I am going to

allow Mr. Kobluk to put that in, but it's with the warning

that if you don't give that information, the Court will have

to preclude reference to that at trial. So weigh out whether

or not you don't want to go down that road.

Anything else, Mr. Kobluk?

MR. KOBLUK: Nothing from me.

THE COURT: All right. Mr. Niederquell, we're going

to move on to your motion at this point.

MR. NIEDERQUELL: Okay.

THE COURT: And your motion has been titled --

MR. KOBLUK: I'm sorry, Your Honor.

THE COURT: Yes, sir.

MR. KOBLUK: Before we move on, there was the request

for fees. I don't know if you were going to address that.

THE COURT: Yes. I'm not going to order fees.

Because again, the statute that Mr. Niederquell cited does

have some limits. And I think he fairly brought it to the

Court that there should be some limitation to that. So it did

necessitate a hearing, so no fees on that.

Now, Mr. Niederquell's motion is titled, Motion for

Offer of Proof. Mr. Niederquell, I've read your materials.

Respectfully, sir, it does seem like you're asking for

something I've already ruled on. I'm going to give you ten

minutes, but I want you to address as part of that ten minutes
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as to why you believe that the Court has the ability to

readdress a matter it's already ruled on and specifically

under what basis do you think I can readdress this.

MR. NIEDERQUELL: I've got that in here.

THE COURT: Go ahead. Ten minutes.

MR. NIEDERQUELL: Thank you, Your Honor. I do have

that in here. On March 22nd a hearing was held in this court

on my motion for preliminary injunction before Judge

Bjelkengren. For that hearing the defendant's employees,

including defendant Kinny, submitted five sworn declarations

alleging aggressive, intimidating, and outrageous behavior on

November 8th, 2023, which the untrained employees claimed

warranted the termination of my gym membership on November

21st, 2023.

These allegations failed to meet the strict standards

under RCW 49.60.215 and WAC 162-26-110. The declarations also

included assertions that the dress code policy was for other

members' safety. The police were called due to my behavior,

and my disability was not a factor. The declarations also

accused me of creating a public spectacle with defendant

Kinny, with one employee saying she had to apologize to

onlookers for the scene I allegedly created. The Fitness

Center employees did not provide any objective evidence to

support the subjective and vague declarations.

In response, I provided the Court with objective
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evidence, including the responding deputy's report, the 911

call, and a recording of the entire interaction I had with

defendant Kinny that day. I filed detailed instructions for

submission provided by Judge Bjelkengren's judicial assistant

for submitting the audio files.

At the hearing, the court ignored the evidence I

provided and denied my injunction based on the subjective,

unsupported testimony of defendant's employees, violating

ethics rule and higher court precedence. The court also

incorrectly imposed an obligation to engage in an interactive

process for determining appropriate accommodations, which is

required under Title I of the ADA, not Title III.

In Floeting v Group Health Co-op, 2019, the Washington

Supreme Court held, quote, We treat employment discrimination

claims differently from public accommodation discrimination

claims because Washington law against discrimination treats

them differently, unquote.

The court further deemed my request for accommodation

an absolute exception to the dress code, the shoes requirement

unreasonable, despite it being mandatory under Title III of

the ADA and WAC 162-26-080.

Finally, the court found that the defendants'

objection to the admissibility of my secret recording was

meritorious and ruled my recording inadmissible under RCW

9.73.030, relying on State v Gearheart cited by the
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defendants. Judge Bjelkengren did not explain Gearheart or

why she thought it was a good fit for the matter before her.

I have since read Gearheart and found that it involves a

secret recording of an attempt to bribe a witness that was

obviously done in private. The appellate court held in

Gearheart, RCW 9.73.030(2)(b) did not provide an exception to

consent because there was a promise of benefit rather than a

threat of harm.

The only thing my recording has in common with

Gearheart is that consent of the parties is not obtained. My

recording is of an obviously public conversation. But even if

the conversation were private, the defendant's threat to

unlawfully summon law enforcement, placing me in significant

fear for my safety, and the repeated nature of this abuse

would both warrant exceptions to consent under RCW

9.73.030(2)(b) and (c). In this case it is not private, so

RCW 9.73.030 and 050 are precluded. Judge Bjelkengren's

entire decision showed bias, deprived me of basic civil

rights, and writs to future proceedings in favor of

defendants. All she saw was the defendant's objection and her

mind was made up.

Although good cause exists to vacate the entire

decision and grant my injunction, I'm merely asking the Court

to reverse its decision on the admissibility of my recording

to ensure fairness in what's left for the case. As the Court
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is already aware from my submitted medical documents, I am

diagnosed with autism, which significantly impacts my ability

to communicate effectively, coherently, and concisely. It

takes me many hours to draft, edit, and revise my pleadings to

try to meet the court's standards and requirements. I have

very limited training and no direct instruction.

The only guidance I have had throughout this process

has recently been that provided by freely accessible

artificial intelligence. I am severely disadvantaged and

doing my best to navigate this process independently because

nobody's sworn to help me fight deplorable acts, like those in

this case, will do so.

The inherent difficulties associated with my condition

have made it exceptionally challenging to present my case

within the constraints of typical legal procedures. Despite

these hurdles, I have made every attempt or every effort to

diligently follow the rules as I've come to know and

understand them, sometimes as I have seen them demonstrated by

my opponents.

Although I inadvertently failed to explicitly mention

CR 60 in my motion, the opposition indicates that CR 60

applies to these circumstances. The Court should not penalize

me for pleading all the elements of CR 60 without explicitly

referencing it in the motion.

The intent of CR 60 is to provide relief from unjust,
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fraudulent, or mistaken judgments or orders, demonstrating

flexibility to address various errors, including judicial and

professional misconduct. CR 60(c) empowers the court to grant

relief through independent actions to rectify significant

injustices. The rule is not limited to final judgments but

extends to any judgment, order, or proceeding allowing the

court to address errors at any stage of the proceedings. This

broad applicability is emphasized in the plain text of the

rule. Despite an abundance of case law pertaining to

post-judgment use of section (b), the plain text of section

(c) permits its use in prejudgment circumstances, as in the

instant matter.

Given the absence of case law specific to the

circumstances before the Court, the Court must base its

decision on the plain text of the rule, which also -- which is

also acknowledged by the defendants in their opposition.

CR 60(b) states, quote, On motion and upon such terms

as are just, the court may relieve a party or the party's

legal representative from a final judgment, order, or

proceeding from the following reasons: (4) fraud,

misrepresentation or other misconduct of an adverse party;

(11) any other reason justifying relief from the operation of

the judgment.

Furthermore, CR 60 distinguishes from CR -- or CR

60(c) distinguishes from (b). This rule does not limit the
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power of a court to entertain an independent action to relieve

a party from a judgment, order, or proceeding, or set aside a

judgment for fraud upon the court. There's no mention of

finality necessarily under section (c).

The recording at issue itself is central to proving a

non-private nature of the conversation. Judge Bjelkengren

stated at the start of the hearing that she reviewed this

document. The defendants have stated in their opposition at

page 9 that, quote, At most, plaintiff alleges other members

were in the gym, heard on the recording working out in the

background, not at the front desk, unquote.

This is a clear misrepresentation of the facts and a

violation of the Rules of Professional Conduct. The two-

minute-and-25 second recording captures multiple instances of

third-party presence and conversations at the front desk. At

11 seconds you can hear my scan my membership card for check

in at the front desk. At 28 seconds I introduced myself to

defendant Kinny at the front desk. At 57 seconds another

unidentified member scans their key card for check in at the

front desk. At 1 minute and 3 seconds the front desk employee

clearly says, quote, How are you guys doing, unquote. Plural.

Indicating he was addressing plural people at the front desk.

A female voice is heard responding, though not clearly

audible, at the front desk. At 1 minute and 15 seconds

another unidentified member scans their key card, while the
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conversation between the female member and the front desk

employee continues in the background. At 1 minute and 24

seconds another beep from the scanner is heard, indicating

another member just checked in or out at the front desk. The

background conversation at the front desk continues, while my

conversation with the defendant remains clear. At 1 minute 42

seconds the front desk employee's voice becomes louder and

more distinguishable, indicating he moved closer to my

conversation with defendant Kinney. The female member's voice

also becomes clearer starting at this point. At 1 minute and

49 seconds the female member's voice is actually louder on the

recording than defendant Kinny's. Indicating that the female

member was physically closer than the defendant to the

recording device in my hoodie pocket. At 2 minutes and 9

seconds the front desk employee is barely heard talking to

someone new at the front desk, though his words are not

audible. The microphone on the device was directed at

defendant Kinny, who was approximately 6 feet away from me.

For the female member's voice to be louder and more clear than

the defendant's for about two seconds, she had to be closer to

me than the defendant.

These details prove third parties were present at the

front desk, contradicting the defendant's claims. The

presence and audibility of third parties reinforce that the

conversation was not private. Given these facts, I
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respectfully request the Court's permission to play the

recording to ensure accurate representation and consideration

of the key evidence.

The bottom line, Your Honor, is the presence and

audibility of third parties in the most public place in the

entire publicly-accessible building involving a transaction

between the defendant and me, a member of the public, cannot

legally be deemed private. Especially when there was an

available nearby private location and the defendant chose not

to move the conversation there. Because these circumstances

preclude a reasonable expectation of privacy.

The issue has already been thoroughly addressed and

settled by higher courts, as indicated in my motion and reply

to defendant's opposition. In their opposition the defendants

ask this, quote, For purposes of preparing for trial, this

Court should exclude both the illegal recording and testimony

as to its contents, unquote.

I would instead ask this Court to recognize the clear

legal distinctions and the compelling evidence presented. The

recording is crucial for a fair trial, exposing false

testimony and professional misconduct, which the Court also

needs to properly address. Excluding the recording on the

statutorily inadmissible grounds the defendants ask for

requires this Court to knowingly defy established law,

apparently as a favor, permitting the defendants, their
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insurer, and/or other lawyers, your colleagues, to continue

breaking the law.

The Fourteenth Amendment, Article 1, sections 29 and

32 of the Washington State Constitution and the fundamental

principle of impartial justice together impose a duty on this

Court to exercise its power under CR 60(c) to vacate the prior

decision to exclude my recording, judge it admissible for all

proceedings, including pretrial proceedings, and separately to

address the serious misconduct of my adverse parties. Thank

you for your fair consideration in this matter, Your Honor.

THE COURT: All right, thank you.

Brief rebuttal, Mr. Kobluk, or response I should say.

MR. KOBLUK: I don't know how I can be brief but I

will try. Your Honor started by asking, you know, what is the

basis to readdress the argument, I really didn't hear that.

But in any event, motion to vacate, as we provided in

our opposition, are governed by CR 60. Plaintiff didn't cite

that, let alone analyze it. This morning plaintiff is saying

tat, well, I've said all of the stuff that was relevant to

that. But that's not true.

First of all, just under the general legal

requirements, an issue raised and argued for the first time in

a reply brief is too late to warrant consideration because

there's no opportunity to respond. That's the Cowiche Canyon

versus Bosley case, 118 Wn.2d 801. And even if we look past
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the precedent prohibiting new issues to be raised in a reply

brief, a claim must be adequately supported. That's In re the

Matter of Rhem, 188 Wn.2d 321.

So plaintiff now in his reply brief and then now today

relies on Civil Rule 60, specifically (b)(4), 60(b)(11) and

60(c). But he provides no analysis of those subsections. And

actually, the case law, and again because we didn't have the

opportunity to brief we didn't provide this, but the case law

is very clear that those sections don't apply.

Under subsection (4), that is a court may vacate a

judgment for fraud, misrepresentation, or other misconduct.

That has to be done. It has to be clear and convincing,

number one. And the misconduct that is alleged must have

prevented the adverse party from having a fair day in court.

So it's the procurement of the ruling or the judgment that the

fraud, misrepresentation, or other misconduct goes to.

There's no allegation of that here. Plaintiff was not

precluded from having a fair trial. The example given in one

of the cases is if opposing party says the hearing is a

Tuesday at four o'clock, when in fact the hearing is Monday at

one o'clock. And so you prevent the other side from actually

having their day in court. And that's the Lindgren versus

Lindgren matter, 58 Wn. App. 588.

It's necessary that the fraud, misrepresentation, or

other misconduct be extrinsic or collateral to the underlying
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claim. Something that prevents the unsuccessful party from

having a fair submission of the controversy. Again, we don't

have that here. There's not even an allegation of that.

As far as Civil Rule 60(b)(11), this is the catch-all

for any other reason justifying relief. The courts have said,

despite it's broad language, the use of 60(b)(11) should be

reserved for situations involving extraordinary circumstances

not covered by the other subsections of 60(b). Furthermore,

those circumstances must relate to irregularities extraneous

to the action of the court or the question concerning the

regularity of the court's proceedings. Again, there is no

allegation that plaintiff was not permitted his day in court

earlier.

As far as 60(c), that just simply doesn't -- it has no

application. 60(c) says the rule doesn't prevent an

independent action. There is no independent action here.

This is still the same cause of action and the same

proceedings that we started under that Judge Bjelkengren made

her ruling under. This is not an independent action. So even

if we consider -- so under CR 60 and under the authorities

applying CR 60 we just don't have a basis that's been alleged,

let alone any evidence to support an allegation that the

hearing -- or that the ruling should be reversed.

I do want to, and again, because we're up on time I

want to be really brief, but the law regarding the privacy act
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I think is very clear. The cases cited by plaintiff have to

do with conversations with a stranger in a public place. They

have no application. And in fact the Washington Supreme Court

has specifically pointed to those cases and said those are

different cases.

There are multiple facts here. Communication will be

deemed private when there is a subjective intention that it be

private and whether that expectation is reasonable. And the

courts provide multiple factors that go into whether it is

reasonable. And that includes the duration of the

conversation, the subject matter of the conversation, its

location, the presence or potential presence of third parties,

the role of nonconsenting parties and the role of any

interloper.

First of all, the general rules is the presence or

absence of any single factor is not conclusive.

THE COURT: I'm going to stop you for a moment.

MR. KOBLUK: Yeah.

THE COURT: Because I'm going to skip ahead and do

this. Let me have you take a seat.

MR. KOBLUK: Okay.

THE COURT: And then I'm going to let you all know

where I'm going with this, and then I will ask for comment.

Mr. Niederquell's motion, as I stated, was titled an Offer of

Proof. And what it appears that Mr. Niederquell is asking is
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that this Court go back and change Judge Bjelkengren's ruling

from the injunction hearing.

What I will tell you is when I am reading through the

motion, Mr. Niederquell is bringing up a point that I think

deserves more briefing. And that is that when Judge

Bjelkengren denied the injunction, that's just one part of

this case. And so what I want to ensure is that I have the

ability to have a motion in limine. It's a pretrial motion to

rule on the admissibility of evidence for trial.

Judge Bjelkengren didn't consider the recording for

reasons she stated on the record with regard to the

injunction. And what I'm hearing is that perhaps this Court

should still consider that recording as part of allowing

evidence to be given to the jury.

So what I'm going to ask is that I do need more

briefing on that. I'm not going to vacate her order because

her order was about the injunction. And the ruling on the

tape -- or the audio recording was as to whether or not she

would give an injunction.

I don't want to take that ruling and have it somehow

be convoluted to the trial where I haven't made a ruling on

it, indicating that it can't be referenced. We do these

things with a pretrial motion, where if there's some evidence

that wants to be presented for trial, the Court would consider

briefs on that. Because you started to go into the reasons.
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MR. KOBLUK: Right.

THE COURT: I don't believe that was in your response,

it might have been, but I'd like something a little more

thorough with more time for us to focus on this.

So what I'm ruling today, Mr. Niederquell, is I'm not

-- how do I put this. I'm denying your motion to set aside

the injunction in Judge Bjelkengren's ruling. That was the

injunction. I am going to grant a longer hearing with regard

to the issue of this audiotape and whether or not it should be

allowed to be presented at trial as evidence. So what that

means is it needs to be given a court date in the next month.

Tracy will work with us to give as a date.

Mr. Kobluk, I do want, if you could do a memorandum

with regard to your position. Make sure you get that to Mr.

Niederquell.

And then, Mr. Niederquell, a lot of what you put in

here, again, is focusing on Judge Bjelkengren's ruling as to

the injunction. I am not going to be considering necessarily

her reasonings because this is a new order as to whether you

can present it at trial. Does that make sense?

MR. NIEDERQUELL: Yes. I do have a question.

THE COURT: Yes.

MR. NIEDERQUELL: If my recording is admissible for

use in the case and --

THE COURT: It's for use at trial. But you've got to
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understand that there's -- at this point you haven't had a

trial.

MR. NIEDERQUELL: Well, yes. But I am entitled to

bring a motion for summary judgment on liability, as the

recording's evidence is just that damning.

THE COURT: There has to be no genuine issue of

material fact.

MR. NIEDERQUELL: On liability there isn't.

THE COURT: And if --

MR. NIEDERQUELL: On damages there is.

THE COURT: I understand. So yes, I will consider

whether you can use your audiotape for purposes of a summary

judgment motion. But I do need to have, I believe, a little

more time with the law on this, and then I'll make a ruling.

Do you want to add anything else to what you've already filed?

MR. NIEDERQUELL: If you're clear with what you need

from me then I can -- I can give you whatever it is that you

need.

THE COURT: Well, if you believe that you're --

MR. NIEDERQUELL: But I feel like I've covered the

legality of the recording and its importance to the case

pretty well in what I've filed, and as defense counsel's

pointed out in virtually every pleading since the hearing

occurred. So I think if the Court needs anything else, if you

specifically tell me then I can get it to you.
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THE COURT: All right. I'm going to start with this

then, I'm going to take it under advisement. I'm not going to

give you a new court date. I'm going to read through the

materials I have with an eye towards that specific request.

Then I make a ruling whether or not that information -- and

really it is whether or not the audio recording would be

admissible for trial. Because that's your evidence that you

would then be bringing a motion for summary judgment on.

MR. NIEDERQUELL: Yeah. I don't have five witnesses

that will all lie on my behalf. I have just a recording,

police reports, 911 call, body cam footage.

THE COURT: All right. I'm going to take it under

advisement. I'm going to read through what I have. If I find

I need more information, I'll have Tracy reach out to both of

you so you know what I'm asking for, if I need anything else.

Otherwise I do appreciate the request as to the why. I don't

think it falls under, though, the CR 60 relief from judgment,

because again, Judge Bjelkengren's ruling was as to that

injunction and her reasons why or why she didn't grant the

injunction.

This now goes farther into whether or not it would be

admissible for trial purposes, for summary judgment purposes.

And I am going to do a little more research and read through

reasons for and against. I'm also going to listen to the

audiotape. And that's because this is a jury trial, so the
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Court isn't going to be biased as a fact finder. I'm not

going to be the finder of fact.

MR. KOBLUK: This is not a jury trial, Your Honor.

THE COURT: Oh, it's a bench?

MR. KOBLUK: There's been no jury demand, there's been

no --

MR. NIEDERQUELL: That's not true. When we did our

case scheduling hearing we checked off "jury trial."

THE COURT: Let me, sir, direct you up to court admin

just to make sure that if your intention is to ask for a jury

trial, you've done that properly. I can't help you with that.

But if Mr. Kobluk is on the record saying he doesn't believe

you've done it properly --

MR. KOBLUK: Case schedule order deadline came and

gone months ago, there was no request for a jury. And under

local rule that has to be done separately.

THE COURT: I'm going to let you talk to court admin.

That issue, whether it is or isn't, it's coming up in front of

me right now, it's not a motion. Please follow up upstairs to

figure out whether you need to do something different, whether

you need to acquiesce that this is not a jury trial. Or you

can file a motion if we need to address extending something.

But I'm going to direct you to court admin. If you don't get

an answer from court admin, you might need to reach out to my

judicial assistant by e-mail.
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MR. NIEDERQUELL: Okay.

THE COURT: So bottom line, I'm not ordering any

attorney's fees on this motion. Again, I think that some of

these things are a little nebulous. I do need some more time

on this. There won't be an order coming out of this until I

write something.

MR. KOBLUK: Okay. I was going to ask, my

understanding is that you've taken it under advisement.

THE COURT: Yes.

MR. KOBLUK: If you have what you need, you may give a

ruling. If you need something more, I assume you would just

reserve ruling pending a motion in limine or something, but

you'll let us know.

THE COURT: Yes. I will let you know through my

judicial assistant. And any correspondence will come to both

of you, it's not one sided. You'll both get an e-mail. Do

you have any questions?

MR. NIEDERQUELL: Yeah. I'm completely dumbfounded by

the statement that it's not a jury trial.

THE COURT: Then you're either going to talk to court

admin or talk to Tracy, I can't help you with that. It's not

something the Court either grants or denies, it's a process

issue. So you need to follow up with court admin.

MR. NIEDERQUELL: Yeah. We had a form. On the form

it said, Are you requesting a jury. Both parties agreed, yes,
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we want a jury.

THE COURT: Well, I don't think both parties

necessarily have to agree. I'm going to let you follow up on

that.

MR. NIEDERQUELL: Okay. So that's where I go from

here today?

THE COURT: Yes, either check with Tracy or go to

court admin. They're closed for lunch because it's after 12

noon. You might have to either call them or come back. I

believe they open up again at one. Court admin is upstairs,

third floor annex.

MR. NIEDERQUELL: Okay.

THE COURT: All right. Thank you.

MR. KOBLUK: Thank you, Your Honor.

THE CLERK: All rise.

(END OF PROCEEDINGS.)
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VERBATIM REPORT OF PROCEEDINGS

August 2, 2024

THE COURT: Before we do anything else, I do need to

caption our case. This is the matter of Jacob Niederquell

versus The Fitness Center, Incorporated, versus various other

defendants, M3K, LLC, Joseph and Alison Fenske, Gene Cavender,

Kara and Eric Kinney, Fred and Trisha Lopez. And this is case

number 23-2-04946-32.

For the record, I'm Judge Rachelle Anderson. And my

JA just provided both counsel and Mr. Niederquell a copy of my

Oath of Office. Those are kept in the Secretary of State's

office. Took just a little bit of tracking down to get it

here. We called Vicki Dalton with the Assessor's Office.

So you do have a copy of that, sir. Are you ready to

proceed now?

MR. NIEDERQUELL: Well, I would like you to cite it on

the record, Your Honor.

THE COURT: I can read it to the record, definitely.

Doesn't really need to be but I will indulge. It says, I,

Rachelle E. Anderson, do solemnly swear or affirm that I will

support the Constitution of the United States and the

Constitution of the State of Washington. That I will

faithfully and impartially discharge the duties of the office

of judge for the Superior Court of Spokane County, State of

Washington, to the best of my ability. It is dated 7th day of
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January, 2021. And that is signed by Judge George Fearing

from our Court of Appeals, who administered the oath on that

day.

MR. NIEDERQUELL: Thank you, Your Honor.

THE COURT: You're welcome, sir.

We are here today on the defendant's motion with

regard to some discovery requests, the motion for protective

order. I have reviewed the motion, I've reviewed Mr.

Niederquell's response, and then there was a reply declaration

from defense counsel as well.

And I am actually going to leave the bench for just

one moment. I have another matter that's the exact same type

of motion, and I did not bring the right packet of materials

out with me, so give me just one moment.

THE CLERK: All rise.

(Off the record.)

THE CLERK: All rise.

THE COURT: My apologies. Have a seat. I now have

the correct packet.

And counsel, if I could go ahead and let you make your

argument.

And just so that we're clear, Mr. Niederquell, you're

representing yourself, yes?

MR. NIEDERQUELL: Yes, Your Honor.

THE COURT: So make sure you don't interrupt when I'm
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hearing argument from Mr. Kobluk. I will give you an

opportunity. And I'll ask him to give you that same courtesy.

Okay?

MR. NIEDERQUELL: Okay.

THE COURT: All right.

Sir, go right ahead.

MR. KOBLUK: Thank you, Your Honor. May it please the

Court. Gerry Kobluk on behalf of the defendants. Also at

counsel table is Yvonne Leveque Kobluk, who is co-counsel.

This is, as the Court introduced, a motion for a

protective order with regard to discovery. A little bit of

context in this case. Because the case has been transferred

to a judge, you don't have some of the background. So just in

terms of context, this is a pro se plaintiff. He is a person

who does not wear shoes. He signed up for a gym membership at

The Fitness Center. Pursuant to the written membership

agreement that he agreed to, members are required to wear

shoes.

Plaintiff asserted that he has a sensitivity, and if

the rule was enforced against him, it would be illegal

discrimination for failing to accommodate him. And he

demanded that he be allowed to go barefoot in all areas of the

gym, the facilities. During these initial communications, the

plaintiff also advised in an e-mail that he was prone to

violent outbursts.
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Subsequently, there were a couple of different

confrontations. Staff felt uncomfortable and intimidated.

The plaintiff was asked to leave. He refused. He was

trespassed by police. And subsequently his membership was

terminated. The plaintiff then sued the gym and various

individual employees for discrimination.

With regard to the procedural aspects of the case, he

filed a motion for preliminary injunction. That was heard by

Judge Bjelkengren. Judge Bjelkengren denied that motion for a

number of reasons, but basically the plaintiff could not show

that his discrimination claim was likely to succeed on the

merits, which is a standard for a preliminary injunction.

There was also a motion for reconsideration. That was denied.

Since then, and frankly during those proceedings, he

has accused the Judge, the court system, us as counsel, and

the parties themselves of collusion, corruption, and illegal

conduct. He has railed about the injustice being done to him,

a continuation of a lifetime of abuse at the hands of

businesses that discriminate against him, police that assault

him and violate his rights, and now the court system for

colluding against him. So that's the context of this motion.

This motion, however, is relatively discrete as far as the

issue that's in front of the Court.

The parties have engaged in written discovery. The

defendants provided responses to interrogatories and requests
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for production. They provided -- we provided information and

documents relevant to the issues in question. All of, you

know, all the information regarding his membership,

interactions with staff, communications, witnesses, anything

having to do with the events in question.

But in addition to the requests for relevant

information regarding the discrimination claim, the plaintiff

also asked for personal information about the individual

defendants, including residences, marriages, divorces,

children, rates of pay, salaries, raises, benefits, retirement

contributions, bonuses received, charitable donations, things

of that nature that are personal and that have nothing to do

with the discrimination claim at issue.

In addition, he's also asked questions about friends

and family members with disabilities, their health care

providers, and information about other gym members who were

not witnesses to any interaction between the plaintiff and

defendants.

So we had a 26(i) conference back in June before this

motion was continued a couple of three times. The plaintiff,

during that 269i) conference the plaintiff could not explain

how this personal information was relevant in any way to his

claim or likely to lead to relevant or admissible evidence,

nor did he even try. Rather, the plaintiff advised that,

well, you asked me personal questions so I'm just doing the
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same.

The problem with that, obviously, is there's a big

difference between a plaintiff and a defendant. A plaintiff

who is claiming damages puts his physical, emotional, and

financial conditions at issue. The defendants do not and have

not in this case.

What's concerning, however, and frankly, and

admittedly the reason for this motion is just not the

irrelevancy of the personal information being sought, but it's

also being done in the context in which plaintiff has made

repeated threats of violence. He has alleged a lifetime of

abuse and discrimination. And when he doesn't get what he

wants, he makes allegations of illegal criminal conduct and

injustice that he claims is forcing him, using his words, to

defend himself with violence. And he's -- I believe even in

the response to this motion he's indicated that sentiment.

But more specifically, when recently the plaintiff

consulted with an attorney, I believe in Issaquah, to

represent him in this case, that attorney would not take the

case. In response, the plaintiff wrote to him: Message

received. Violence is the only answer for fighting this

injustice.

That attorney, who I, again, that's an attorney on the

other side of the state, not anybody that I've ever known or

dealt with, apparently he found that threat concerning enough
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and specific enough to contact my client to warn her that this

threat had been made, even at the risk of divulging

attorney-client communications. And this is in addition to

other general threats that have been made from the start of

this case, both to Judge Bjelkengren's court with regard to

him, I guess, you're telling me I have to break the law

e-mail, to other written messages, even threatening to kill

someone, using his words.

So in response, the plaintiff alleges that those

threats were hypothetical, they were an attempt to "troll"

another or they were purely hypothetical. But we can't know

that. And we can only take him at his word, at face value.

So the plaintiff himself has advised in his first

communications with my client that he was prone to violent

outbursts. So we know that from him directly. We also know

the plaintiff has a criminal history. He disclosed in

discovery separate arrests and charges for trespass, malicious

mischief and harassment.

So plaintiff's response, kind of getting back to the

motion itself, the response to the motion for protective order

does not address why or how the personal and financial

information of the defendants, their friends, family, or

uninvolved club members in any way is relevant to the

defamation claim. The grievances against court and against

counsel and claims of corruption or illegal conduct, which now
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are even directed at this Court in e-mails leading up to this

hearing, are on one hand irrelevant, because they don't

address the underlying issue, but on the other hand, they are

illustrative of why a protective order is necessary in this

case.

We're asking for three things. We're asking that the

defendants not need to provide responses to the requests for

personal information that have been identified in the

pleadings; we're asking that the plaintiff be precluded from

going near the defendants' residences or place of business;

we're also asking that if the plaintiff is to contact any club

employees or members, that that be done through counsel. I

believe that's a pretty limited way to protect against the

threats that have been made.

THE COURT: All right. Thank you.

MR. KOBLUK: Thank you.

THE COURT: Mr. Niederquell, let me just preface

before I let you go ahead and let you make your argument. The

history of the case, while it can be illustrative or helpful,

really doesn't necessarily connect to today's motion; meaning,

the motion is about the protective order and whether or not

the Court should grant the request for protective order based

on the argument that the information is somehow of a nature

that would not lead to admissible evidence to the process of

your trial.
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I know that you would probably like to respond to the

historical background that was given to me. So I'll give you

a little bit of leeway to do that if you'd like. But I don't

find that that is relevant to what I'm considering today. So

to the extent, sir, that I know that you don't agree with how

things have been put before me today, the description, it's

not relevant to whether or not I'm going to issue the

protective order or not. Basically just trying to tell you,

you don't have to spend a lot of time trying to defend against

some of those things that I know you do disagree with. But

this is now your opportunity, so go right ahead.

MR. NIEDERQUELL: Okay. Thank you, Your Honor. So to

briefly touch on that. I have a few points that are a little

bit skewed on how that went. Number one, the contract that I

signed on my first day, the terms that required footwear are

pretty much irrelevant in this matter because federal law

prohibits the use of contract terms to effectuate

discrimination and also requires reasonable modification of

policies, practices, and procedures to provide me with equal

access.

Number two, my reference to violent outbursts in the

e-mail that I sent on that first day was a reference to

autistic meltdowns that I have. Because I am autistic. I am

diagnosed with autism, level two diagnosis.

Number three, when the police were called on me to
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trespass me prior to bringing this case, the deputies refused

to trespass me and advised the employees of The Fitness Center

that it was actually illegal for them to do so because their

only complaint was that I did not wear shoes. And I'm covered

by the ADA. And then, after that, they continued to harass

me, which is why I brought the case. And then, after that,

they retaliated by cancelling my membership. And skip ahead,

here we are today.

There's been some -- he made some good arguments about

my frustration with the corruption I've been going against

over this issue. I've dealt with this issue in several states

for many years. I've sought the assistance of lawyers in

various jurisdictions to help me deal with it. And the

consensus is basically there's not enough people in your

situation for it to matter. Well, it really matters to me.

So I went to paralegal school, I learned how to do some

paperwork. And I decided that if I can't find somebody to

help me, I'm going to do the best I can for myself. And so

here we are.

And from the day that this case started I did

everything right. I made sure that I gave everybody the

information they needed to know about my situation and why I

needed accommodation. I had no intentions of causing any

trouble with anybody. I just wanted to go to the gym and

improve my physical, mental, social, and spiritual health with
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exercise in a structured and controlled manner.

And I was friendly when I came in. I was friendly

with the guy at the front desk on every visit that I went to

the north location. Most of my workouts were at the 24-hour

location. And so I didn't intend for there to be any conflict

here. And when conflict came my way, I used some of the stuff

I was learning in school to make sure I did not do anything

wrong should there need to be a case. And here we are.

And I need to end this discrimination in my life.

Because while I've been going through all of this, I've been

having to seek some treatment, you know, for a lot of the

trauma that I've been recurringly dealing with. And I've been

recognizing that my spiritual health has significantly

declined since I've been living in this shithole town. And I

know you don't like that language, but it's appropriate here.

And I don't want that. I have to pray to a human, a

corrupt body of humans for relief from other people who think

that they're entitled because of their wallets or their

connections to abuse somebody, and then commit perjury to try

to get away with it. Then they can get the courts to help

them by excluding evidence that proves perjury or blocking

access to discovery that helps prove perjury.

THE COURT: The discovery request today, that's what I

want you to focus on.

MR. NIEDERQUELL: Everything that's in my discovery
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request that the defense is objecting to and wants sealed and

protected so that I can't have today, is related to me taking

another avenue to proving that those five declarations that

they served on that preliminary injunction were all lies and

that there was incentive for those lies to be told. And

that's evidence that a jury needs to see, and so I had to ask

for that. The court improperly struck my secret recording

that was obtained under the one-party or single party consent

exception under statute, without reviewing that recording for

its content to see if the content fit or didn't fit that

exception. Just outright ruled against it because the court

knew that the content of that recording also proved perjury.

And the defense didn't have a leg to stand on if it was

accepted. So now my discovery has had to be altered so that I

can find another avenue to get that evidence to show to a

jury.

I don't want to pray to you, ma'am. I don't want to

pray to a human. I don't want to be suing people. This case

is going on already. It needs to have the resolve that it was

brought for. And having access to discovery will help me make

my case.

THE COURT: Okay. Is there anything else you want to

add as to why you believe that that's relevant information the

Court shouldn't put some protective orders around? What's the

connection, if you could tell me.
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MR. NIEDERQUELL: So some of the stuff that I asked

for was to name any public officials, officers, mayors,

whatever, judges, whoever, that are acquaintances, friends

with, especially people that have relationships with the

defendants. I've wanted to know about the financial

incentives that might be in evidence for why the five

declarants might be incentivised to tell the lies that they

told.

And the other thing was, I was looking to find if

mainly defendant Kinny has a history of mistreatment or abuse

or treating people, particularly on a neurodiversity spectrum,

with disdain. So I might need to talk to some of her

employees and former employees to find out if she's shown

anything like that. I might have to talk to some people who

know her to see if she's shown any type of that behavior and

could testify on my behalf.

So there's a lot of investigation that I have to do

and this discovery puts me there, which is the whole point of

discovery. We're not here because there's any legitimate

threat to the safety or well-being of the people that I'm up

against here. It is absolutely absurd to suggest that me,

somebody who needs a fee waiver just so I can come here and

represent myself, has any of the connections and money that

the defendants have to be able to knowingly and maliciously

engage in a vicious discrimination, coercion, and other
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intentional harms and believe that their money and their

connections will get them away with it no matter how overt

their wrongs. And I am supposed to pose a legitimate risk of

harm to them? That's absurd.

THE COURT: All right.

MR. NIEDERQUELL: That's absurd. We're only here

because I can't have the discovery to show that they don't

have a defense, Your Honor.

THE COURT: All right. I understand. Thank you.

Mr. Kobluk, brief reply.

MR. KOBLUK: Very briefly, Your Honor. With regard to

the idea that the court struck an illegal recording and that

that somehow was wrong and that he needs another avenue to

prove his case, I don't think that -- I don't think that's

sufficient in terms of saying I don't have admissible evidence

so I need to go fishing for something else.

And that brings me to my other main point is that what

has just been described here is the classic fishing

expedition. I don't have anything, I can't tell you why it's

connected, I just need to look at all of this financial stuff

because there might be something there. That is the

black-letter law definition of a fishing expedition, which is

not relevant and it's not appropriate for discovery.

THE COURT: All right. Thank you. Back to my initial

comments that I started to make, after I heard from
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Mr. Kobluk. I do understand from reviewing the file that I

have before me that there have been some strained relations

between Mr. Niederquell and defense as this case has gone

through.

Before me today is not the issue of whether or not Mr.

Niederquell has threatened people. There was a lot of

information that I saw in the declaration and Mr.

Niederquell's response where we talked about whether or not

there were overt or direct threats. That does not factor into

my review of this case today.

I think sometimes when people get caught up in

litigation, they can feel frustrated, frustrated by the

process, frustrated at responses that they get. And I'm not

going to take what I see in this file, as far as bits and

pieces of text messages or concerns, and have that color

today's motion. Because today's motion isn't about threats.

I agree with Mr. Niederquell on that.

The request for a protective order that I'm being

asked to look at is really guided by CR 26 that talks about

discovery and limits on discovery. And in general, a person

is entitled to obtain discovery regarding any matter not

privileged which is relevant to the subject matter involved in

the pending action, whether it relates to the claim or the

defense of the party seeking discovery.

Things that the Court would be looking for when I'm
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determining whether or not discovery is appropriate is not

whether or not there are threats made to get the discovery. I

don't see threats here. What I see, though, is that we're

really getting far afield from the original matter that's been

pled in the complaint. And that is that Mr. Niederquell has a

case he's filed against the various defendants with regard to

discrimination and with regard to some potential actions that

they took with regard to terminating his gym membership and

how he was treated on that day.

I understand that as the case moves along, there can

be some decisions that are made by judicial officers that Mr.

Niederquell is not happy with. But discovery isn't designed

to get information to prove that declarations were wrong.

That's not something that is at issue in this case. The jury

is not going to hear the matter with regard to whether or not

declarations were correct or incorrect with discovery.

Discovery is meant to get to the heart of the matters

that you're suing about, that being whether or not you were

improperly vacated from the property, whether or not your

treatment was based on discrimination and whether there was

not a valid reason to end your gym membership. Those are the

topics.

So when you're asking for discovery, it has to be

related to your claim. And the claim has nothing to do with

the personal relationship of the folks at the gym. I know
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that the concern is that they may be being protected by law

enforcement or the court system. But that's not your case

that you claimed. You're claiming that they did something to

wrong you. And their personal information, who their personal

relationships are with, who their children are, who their ex

spouses are, that is not reasonably related to the underlying

action, nor can you make a rational explanation of how that

would lead to information that's relevant.

With regard to financial incentive, again, when you're

suing a defendant corporation or LLC, and an employee, the

rate of pay for the employees has nothing to do with your

cause of action. Any of their bonuses or raises have nothing

to do with your cause of action. When you're asking that

there be some maybe connection between what their financial

incentive would be, you're asking for something that is beyond

the realm of your particular case.

You're alleging in your argument, sir, that maybe

somebody was giving them money or vice versa in order for them

to lie. That isn't something that their pay is going to lead

to information on, it's their rate of pay. It doesn't show,

and it wouldn't lead to showing, whether or not they were

being bribed by anyone.

So while I understand that you're responding to a lot

of things that have happened in your case, I'm looking at

whether or not your requests for discovery are narrow enough
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to be relevant to your cause of action. And in this case

those personal connections to, again, as I said, the family

members, children, friends, that is not related to your

action. The donations to various charities is not related to

your action.

The request for the protection order is appropriate in

order to protect against those things that could be designed

to be, and I'm going to quote from my statute, it says that

the court can make an order which requires a party to protect

the party from annoyance, embarrassment, oppression, or undue

burden or expense. It doesn't talk about it has to be based

on a threat. But these topics that have been requested are

far afield and would subject the defense to annoyance,

embarrassment, oppression, and undue burden to submit to some

of those questions that you asked.

I have attachments that in Exhibit A highlighted the

interrogatories that were being objected to. Those included

Interrogatory No. 1, section E through I; Interrogatory No. 3;

interrogatory -- I'm sorry -- Request for Production No. 1;

Interrogatory No. 5, Interrogatory No. 6; Interrogatory No.

10; Interrogatory No. 13; Interrogatory No. 14; Request for

Production No. 9. Interrogatory No. 15 specifically has to do

with Judge Bjelkengren. Which again, while I appreciate if

you have a complaint about a decision she made prior, again

has nothing to do with your cause of action. Interrogatory
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No. 15 would also be precluded. Interrogatory No. 16. And I

believe that was the extent that was provided in the

attachment.

To the extent that I've missed anything, I am going to

grant the protective order to indicate that there will be no

responses to any of the interrogatories or requests that ask

for personal information of either the defendants or their

family members or their friends.

I'm also going to direct, Mr. Niederquell, that any

further contact you have with the defendants does need to go

through counsel. That is something that is expected in

lawsuits that when folks are represented by counsel you don't

interact with them directly but through their attorneys.

As for the request that I preclude Mr. Niederquell

from going to any place of business, at this time that's not

before the Court. There isn't a request for either a

no-contact order or protections with regard to geography. I

understood that there was a notice of trespass that might have

already been issued by the fitness centers. But for today's

hearing I'm not going to put any geographic restrictions

because, again, I don't think that was properly noted. And

obviously there's a procedure if you are asking for someone to

stay away from a location, that's more akin to a civil

protection order or an injunction, not a protective order with

regard to discovery, which is what this focuses on.
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Mr. Kobluk, I'll ask you to draft the order that

reflects what I've just indicated. And I was specific in

indicating those interrogatories and requests, if you could

make sure to include that in the order.

MR. KOBLUK: Yes, Your Honor, the order we had I don't

think listed them, so we'll go back and revise that and take

out the reference to the residences and places of business.

One question as far as contacting, obviously contacting the

defendants would have to go through counsel, but we also had

asked that contacting the other employees, the defendants'

employees or club members also be done through counsel. I

don't know if you wanted to address that.

THE COURT: Sir, do you have a reason to be contacting

other folks that work at the gym?

MR. NIEDERQUELL: I do. But I don't have an objection

to contacting through defense counsel.

THE COURT: Okay. I appreciate that you don't have an

objection.

MR. NIEDERQUELL: As long as defense counsel will work

with me when I ask to talk to somebody, you know, I'm totally

fine with that.

THE COURT: Okay. And that would be the Court's

expectation. We'll include that then in the order as well in

case anyone forgets or if I need a reminder or if we have

another judicial officer.
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Since this case is assigned to me, we are going to

proceed on your trial schedule. I do have a case scheduling

order that's already in the file. So there are time frames

for your exchange of witnesses, your discovery cutoff. So

just be aware everything will go through this office. And

there was reference to maybe e-mails that were coming to my

office. I don't see those. E-mails that come directly to my

judicial assistant, unless they are a part of your

declaration, I don't see because that's not proper. I see

what's filed. I see what we argue in court. So back and

forth communication with my judicial assistant, just so

everybody is aware, is not something that I see, it doesn't

get in the court file.

And then, Mr. Niederquell, do you have any other

questions?

MR. NIEDERQUELL: I have one that's not exactly

related to this hearing, but since we're here, is it possible

for me to orally ask for leave to amend the complaint?

Because I've tried to file an amended complaint, and

Mr. Kobluk brought it to my attention that I skipped a step.

THE COURT: You need to follow the court rules on how

you ask to amend your complaint. You can get a date from my

judicial assistant on arguing that, but you do need to follow

the proper rules.

MR. NIEDERQUELL: Okay.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

THE COURT: Sorry. I hold everybody to the same

standard.

MR. NIEDERQUELL: That's fine.

THE COURT: Okay.

MR. NIEDERQUELL: I just didn't know if it was

possible to do it orally in court.

THE COURT: I appreciate the ask. Some things you

can. That's not one of those things that I would let happen

just by an oral request.

MR. NIEDERQUELL: Okay.

THE COURT: All right. So from here, the process is,

Mr. Kobluk, you're going to draft the order. I'm going to ask

that you send the order to Mr. Niederquell.

Mr. Niederquell, if you don't think the order says

what I said, what I'm going to ask you to do is send whatever

your comments are directly as to the order to Mr. Kobluk and

my judicial assistant.

MR. NIEDERQUELL: Okay.

THE COURT: At that time she is going to print out

those e-mails. I get both the order and your e-mail comments.

I read it, and if it reads how I believe I said, I will sign

it. If it needs a couple changes, I will make those changes.

I will then sign it. And then we'll return copies with my

signature via e-mail to both parties, okay?

MR. NIEDERQUELL: Okay.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

25

THE COURT: All right, thank you.

MR. NIEDERQUELL: Thank you.

MR. KOBLUK: Thank you, Your Honor.

THE CLERK: All rise, court is in recess.

(END OF PROCEEDINGS.)
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VERBATIM REPORT OF PROCEEDINGS

March 22, 2024

THE COURT:  All right.  I have two motions

presented to me for this afternoon in the matter of

Jacob Niederquell.  And did I pronounce your name

correctly?

MR. NIEDERQUELL:  Niederquell, Your Honor.

THE COURT:  Niederquell, versus the Fitness

Center, Spokane Fitness Center, Alison Fenske, Gene

Cavender, and Kara and Eric Kinney, Case No.

23-2-0494632.

And Mr. Kobluk is representing the

defendants.  Mr. Niederquell is representing himself.

I do want to make the parties aware that I

am a member of The Fitness Center.  I don't know anybody

named.  I have no relationship with any of the

defendants other than simply being a member, and so I

wanted to put that on the record in case anybody wanted

to disqualify me from this matter.  I can assure you

that my membership would not affect my ability to be

fair and impartial in this matter.

Do you have any concerns, Counsel?

MR. KOBLUK:  I have none.

THE COURT:  Do you have any concerns?
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MR. NIEDERQUELL:  Did you say you don't know

anybody involved, any of the named parties?

THE COURT:  I don't know anybody involved.

I've just been there before, that's all.

Are you okay with me hearing the case, or do

you want me disqualified?  And it's no offense if you

want me disqualified.

MR. NIEDERQUELL:  I don't think that's

necessary.

THE COURT:  So you'd like to proceed?

MR. NIEDERQUELL:  Yes, ma'am.

THE COURT:  All right.  And so the two

motions that are presented are a motion to object to the

substitution of counsel.  Whitny Norton withdrew, and

Mr. Kobluk, am I pronouncing your name correct?

MR. KOBLUK:  Kobluk.

THE COURT:  Kobluk, thank you, has

substituted.  And there is an objection to that, and

then there's a motion for a preliminary injunction.  So

I'll hear the objection to the notice of withdrawal

first.  And so, Mr. Niederquell, when you're ready you

can stand at the podium and present your objection.

MR. NIEDERQUELL:  Okay.  First, I would like

to ask if the Court has had an opportunity to review the

documentation that I've provided, the physical evidence?
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THE COURT:  Yes, and I should have gone,

actually, gone through that to begin with.  So I have

reviewed everything.  First, I'll start with just the

motion that you're going to -- your objection to the

withdrawal and substitution of counsel.  I've reviewed

the notice, the amended notice, the objection to motion

to withdraw, and the declaration of Ms. Norton, of

Mr. Kobluk, and there is -- just one moment, a response,

I believe.

MR. NIEDERQUELL:  And objection to the

declaration of Ms. Norton.

THE COURT:  Yes.  Yes.

MR. NIEDERQUELL:  I don't see her here,

but --

THE COURT:  And she wouldn't be here because

she's already withdrawn from the case, but you can go

ahead and present your argument.

MR. NIEDERQUELL:  Well, I objected to her

declaration at paragraph 5 because she declares under

penalty of perjury, quote:  "I have at all times acted

with the utmost integrity, professionalism in regard for

the rules for professional conduct," unquote.  And that

struck me as quite dishonest, because we had some

correspondence early on in November, early on in the

case, where I first pointed out some misconduct
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involving a nonlawyer legal assistant providing legal

advice to Spokane Fitness management, which resulted in

further rights, depravation, and injuries and damages,

and the production of a notice of trespass.  It's

improperly formatted and is missing some key things that

are required by state law.

I don't believe that the attorney of record

provided such an inadequate notice.  I believe that it

was the rookie, nonlawyer legal assistant who provided

the advice for that notice.  And so under RPC's, that's

misconduct.  That was the first point that I addressed

in my objection.

The second point, or, well, the second point

is kind of like the first point, in that the same

nonlawyer legal assistant provided a letter to Spokane

Fitness management that was also shared with Spokane

County Sheriff's Office deputies when they were called

to remove me on November 21st.

THE COURT:  Okay.  I'm going to stop you

there, because some of what you're going to get into,

I'm anticipating, is the actual motion for preliminary

injunction.

Right now, I just want to hear why you are

in disagreement with Ms. Norton withdrawing and

Mr. Kobluk substituting as counsel.
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Is there a legal basis that that can't

happen?

MR. NIEDERQUELL:  Well, I'm suspicious of

the perjury that's in this particular case, that it came

from Ms. Norton's office rather than from the staff at

Spokane Fitness, specifically.  I think I went over in

my objections to their declarations, I believe I went

over why I'm suspicious of that, and it has to do with

the fact that a legal assistant at Ms. Norton's firm

drafted those declarations that were signed by those

staff, and there was some concerning verbiage that was

consistent from declaration to declaration that was

inconsistent with the facts of the case that was drafted

by the same person, if that makes sense.

THE COURT:  Do you have any response to the

defendant's declarations regarding the basis for the

substitution?

MR. NIEDERQUELL:  I'm sorry?

THE COURT:  There's --

MR. NIEDERQUELL:  Oh, for the basis for

Mr. Kobluk taking over?

THE COURT:  Yes.

MR. NIEDERQUELL:  Well, I don't really have

an objection for that.  The only -- the only thing that

I'm concerned about is whether or not Spokane Fitness



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

01:42

01:42

01:43

01:43

01:44

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

8

had coverage for intentional acts and whether they

declared the intentional act that caused this case to

come into being when they contacted their insurer.

THE COURT:  Okay.  Thank you.

And I don't need to hear from counsel on

this.  I have reviewed your declaration and I am going

to approve the withdrawal and substitution that have

previously been filed for the reasons that are set out

specifically in the declaration of Mr. Kobluk.

He has been retained by the insurance

company, and so he is allowed to substitute pursuant to

CR 71, and there's simply no legal basis that the court

-- for the Court not to approve that based on what I've

been presented.  So I am going to deny the objection, I

guess, and I am going to allow Mr. Kobluk to represent

the defendants in this matter, which brings us to the

plaintiff's motion for preliminary injunction.

MR. KOBLUK:  Did you want a quick order?

THE COURT:  Yes.

MR. KOBLUK:  I didn't see one in the file

from previous counsel, but I've got one.  I did have a

signature line in there for Ms. Norton, but not knowing

if she was going to be there or not.

THE COURT:  Okay.  The Court has signed the

order allowing withdrawal and substitution of counsel.
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So next, moving to the plaintiff's motion

for preliminary injunction.  I have received that

motion, as well as Mr. Niederquell's exhibits that he's

attached to the motion, and defendant's opposition and

defendants have submitted a number of declarations and

Mr. Niederquell has objected to the declarations, and

he's provided an objection as to each individual.

That's what I have.  Just one moment.  I need to double

check something, so just thank you for your patience.

All right.  Am I missing anything that you

filed?

MR. NIEDERQUELL:  Just the e-mail exhibits

that were filed with the objection on the withdraw.

THE COURT:  Okay.  So we've moved on from

the objection to withdraw.

I did get some exhibits attached to your

motion for preliminary injunction, and that did include

a letter.  And what e-mail are you referencing?

MR. NIEDERQUELL:  The e-mails that I sent

Ms. Norton in February.

THE COURT:  You want me to --

MR. NIEDERQUELL:  Pertaining to the perjury

and the declarations?

THE COURT:  Do you want me to consider that

as part of your preliminary motion?
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MR. NIEDERQUELL:  Yes, Your Honor.  I mean,

it pertains directly to the declarations that were

submitted in opposition to this motion.

THE COURT:  Okay.  I see that.  You may

proceed with your motion, and so I will give each party

15 minutes.  You can go ahead.

MR. NIEDERQUELL:  Okay.  I prepared what I

want to say on this.  So I'm not a lawyer, I'm doing the

best I can to advocate for my rights in the absence of

someone trying to do this, and I have a lot to learn.

I've probably already learned about as much about this

process since the case started as I knew going into it,

and I believe I will only get better in time.

Getting right to it, to be eligible for

preliminary injunction, the moving party must establish

that he has -- A, that he has a clear legal or equitable

right, B, that he has a well-grounded fear of immediate

invasion of that right, and C, that the acts complained

of are either resulting in or will result in actual or

substantial injury to him.  This is from Bellevue Square

LLC v Whole Foods, Washington Court of Appeals 2018.

THE COURT:  Mr. Niederquell, you're doing

pretty good but I just wanted to remind you that I have

a court reporter in front of me, and she's taking down

every word that's said in the courtroom so just try to
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go a little bit slower.

MR. NIEDERQUELL:  Oh, okay.

THE COURT:  Thank you.

MR. NIEDERQUELL:  An injunction does not

issue as an absolute right and is granted only on clear

showing of necessity.  But if the elements of necessity

and irreparable injury are proven, it is the Court's

duty to grant the injunction, Holmes Harbor Water

Company Inc. V Page, Washington Court of Appeals 1973.

It is clear from the pleadings and from the

legal authorities relied upon therein that I have a

legal right being deprived of me in this case and that I

have a well-grounded fear of immediate and continued

invasion of that right based on the threats issued by

the defendants, and that the acts I'm complaining of in

this motion have already resulted in and are continuing

to result in actual substantial injuries for me.

Namely, I have constitutional rights to be

free from discrimination in places of public

accommodation to the full enjoyment of, quote, "all

goods, services, benefits, privileges, accommodations

and facilities of places of public accommodation, and to

exercise personal liberty to choose which businesses I

will transact with to meet my personal needs or wants."

Under the 14th Amendment to the US
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constitution, and under Article 1, section 12 of the

constitution of the state of Washington, I have the

right to equal protection of the laws, which includes

the protections guaranteed to me under chapter 49.60 RCW

and Title 3 of the ADA.

The acts of the defendants have created

irreparable harm to me because they have deprived me of

these constitutionally secured rights without due

process and because such assaults on my personal dignity

cannot be remedied simply with money damages.  See

Floeting vs. Group Health Coop, Washington Supreme

Court, 2019.  Preliminary injunctions are most commonly

used to protect and preserve the constitutional rights

of parties because violations of constitutions

protections are inherently injurious beyond the scope of

remedy of monitory damages.

A preliminary injunction is one of the most

powerful tools of the courts to ensure fairness and

equity throughout the litigation process.  The primary

purpose of preliminary injunctions used in civil cases

is to restore and/or preserve status quo, the last

peaceable state preceding a controversy during the

litigation of the matter.

In this case, status quo, the last peaceable

state preceding the controversy was the period between
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November 1st, 2023, and November 7th, 2023, when I made

daily use of Spokane Fitness Center facilities without

being subject to discrimination, harassment, or other

abuses.

On November 7th, when an employee passed

along a message from the manager to me to the effect of

a refusal to accommodate my medical needs, in violation

of WAC 162-26-080, and especially on November 8th when

the manager stated clearly and concisely on record,

quote, "If you can't wear anything on your feet, we will

just have to cancel your membership," unquote.  Stated

that she knowingly and intentionally was breaking the

law and violating my rights, quote, "for your safety,"

unquote.  Challenged me to hold her and her company

accountable for knowing and intentional lawbreaking, and

then violated RCW 4.24.345 by unlawfully summoning law

enforcement to aid with that fulfilling purpose.

THE COURT:  Mr. Niederquell.

MR. NIEDERQUELL:  That's when this

controversy began.

THE COURT:  I do have a question for you.

So you indicated that you were told that you were going

to be -- there was a refusal to accommodate your medical

needs.  And so I'm asking if there's anything that you

can point to in the e-mails or the letters that indicate
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you engaged in an interactive process with the Fitness

Center requesting an accommodation.

MR. NIEDERQUELL:  So my Exhibit A in this

case is a copy of the e-mail that I sent the general

manager on the day that I opened up my membership, which

was November 1st.  I know that in Kara Kinney's

declaration she also included a copy of that as an

exhibit.

THE COURT:  Okay.  I see this is the e-mail

on November 1st sent at 4:13 p.m.

MR. NIEDERQUELL:  Correct.

THE COURT:  And can you point me to whatever

in this e-mail that you're specifically asking for an

accommodation?

MR. NIEDERQUELL:  Well, the content of the

entire e-mail collectively is, well, I guess the first

page and part of the second, because most of it is just

legal authorities highlighted.  But on the first page

and the first paragraph of the second, it generally goes

over my disability, the need for reasonable

accommodation, and the nature of my disability requiring

accommodation.

I was told by the guy that helped me set up

my membership, Brayden Smith, before I left after

setting up my membership that his manager sent him a



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

01:54

01:54

01:54

01:55

01:55

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

15

text saying that she was concerned about any increased

liability if I didn't have shoes on.  And so I asked for

her e-mail address, and he provided that for me, and

then I sent this e-mail so that she would know that

there was no -- no issue of liability to be concerned

about.

THE COURT:  What is your response to their

declarations indicating that they provided an

accommodation to another individual with your same or

similar medical needs by providing them this person

areas in the Fitness Center where they could go without

shoes and other areas where they needed to use some sort

of a loafer or sandal?

MR. NIEDERQUELL:  Okay.  Well, in the ADA,

and I referenced it in one of my objections to those

declarations.  In the ADA it specifically says that the

accommodations that are provided basically have to be

custom tailored to the needs of the individual with the

disability.  And although they may speculate that the

person they've accommodated before or a similar or same

condition, I would present that their needs were

different than mine and my needs are what they're

supposed to accommodate with an accommodation that suits

my individual needs rather than with a blanket-type of

accommodation that suits whoever.
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THE COURT:  Thank you.  You can proceed.

MR. NIEDERQUELL:  Okay.  Let's see, where

was I.  Okay.  So I opened up on status quo, and then

okay.  So the complaint also indicates that November 8th

was when the controversy began.  And it was filed and

served on Spokane Fitness Center on November 17th, 2023.

The defendant substantially altered status

quo on November 21st, four days after filing in service,

after summons and complaint were filed and served on

Spokane Fitness Center, by canceling my membership and

issuing an invalid and improperly formatted trespass

notice to me in the presence of law enforcement with

intent to coerce, refraining my lawful right to access

and use the facilities.  Therefore, to restore and

preserve status quo in this case, the Court must order a

mandatory injunction requiring the defendants to

reinstate my membership, and the Court must order a

prohibitory injunction requiring defendants to refrain

from any act or practice, quote "which directly or

indirectly results in any distinction, restriction, or

discrimination, or refusing or withholding from me the

admission, patronage, custom, presence or frequenting,"

of Spokane Fitness Center facilities.  I'd just like to

say this is my first time being in this position, in

this spot, I'm a little nervous so bare with me.
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THE COURT:  You're doing fine.  I have to

remind the attorneys frequently, we all talk fast, but

it's my responsibility to make sure we get a good

record.

MR. NIEDERQUELL:  Thank you.  Courts may

only grant preliminary injunctions upon a showing that

the moving party is likely to prevail on the merits of

his claim.

My complaint, which requires amendment after

the events which have transpired since it was filed,

substantially asserts claims of discrimination,

harassment, unlawful summoning of law enforcement, and

other intentional and/or negligent torts.

On the issue of discrimination in

Washington, strict liability applies to all employers

whose employees commit acts, quote, "which directly or

indirectly results in any distinction, restriction or

discrimination, or the refusing or withholding from me

the admission, patronage, custom, presence or

frequenting," unquote, of Washington businesses.

Additionally, it is unlawful discrimination

for employees to make me feel, quote, "unwelcomed,

unsolicited, or desired," unquote, because I have a

constitutional right to the full enjoyment of places of

public accommodation.
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Courts have a duty to determine whether

discrimination actually occurred rather than whether

anyone intended to discriminate.  And if discrimination

occurred, strict liability applies for the employer, see

Floeting v Group Health Coop, Washington Supreme Court,

2019.

In this case there is no question whether

discrimination actually occurred.  I had a legal

obligation to inform the manager of Spokane Fitness

Center, A, that I had a disability requiring reasonable

accommodation; B, what the accommodation was that I

needed; and C, the nature of my disability requiring

accommodation.

I fulfilled this duty in a discrete, civil,

and reasonable manner on November 1st, 2023, when I sent

Ms. Kinney my e-mail requesting reasonable

accommodation, Exhibit A.

After receiving that e-mail, including all

of the relevant and pertinent information that it

contained, which information served to fulfill my

obligation under the circumstances, Spokane Fitness

Center and Kara Kinney then had a legal obligation to

provide me with the requested accommodation because it

was, quote, readily available -- or achievable -- I'm

sorry, "readily achievable," unquote.  And therefore,
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legally reasonable.

A refusal to accommodate the reasonable

needs of a person covered under chapter 162-26,

Washington Administrative Code, and under chapter 49.60

RCW constitutes unlawful discrimination, and employers

are strictly liable for that cause of action when

employees refuse to accommodate for the needs of

customers.  Upon introducing herself to me on November

8, 2023, defendant Kinney stated on record, quote, "If

you can't wear anything on your feet, we will just have

to cancel your membership," unquote, to which I replied,

quote, "you can't do that, that's against the law,"

unquote.

Kinney went on to explain that the rule

existed for my safety and that she wanted me to follow

Spokane Fitness policy to keep me safe.

Defendant Kinney clearly had not received

adequate training on the ADA and Washington law against

discrimination sufficient from knowing that, quote,

"Risk to the person with a disability is not a reason to

deny service," unquote.

When she made that statement on record,

Washington Administrative Code 26-100, after I filed

this motion, defendants responded and included five

declarations sworn to, signed, and submitted by Spokane
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Fitness staff, which declarations all contain perjury.

I have provided the Court with evidence for

its consideration to determine that all five

declarations contain perjury, including a copy of the

police report authored by Deputy Hansmann which

substantially contradicts numerous statements made by

Spokane Fitness staff in their declarations.

Namely, Spokane Fitness staff make numerous

assertions that I behave myself, quote, "aggressively,"

or quote, "intimidating," on November 8th, 2023, when

Kinney first knowingly and intentionally summoned law

enforcement unlawfully.

They also stated falsely in their

declarations that subsequent confrontations resulted in

aggressive behavior, that law enforcement were summoned

because of my behavior, etcetera.

THE COURT:  You have one minute left.

MR. NIEDERQUELL:  I'm almost done.  Spokane

Fitness has dramatically and repeatedly changed its

story for why they refused to accommodate my medical

needs.  First, they refused to accommodate out of a

concern for some unspecified potential increase of

liability.  Then they refused to accommodate out of

concern for my own safety.  Then they changed it to

unsubstantiated and unprovable claims that being
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barefoot created immediate and likely risk of

substantial harm to others, all before settling on the

clearly false and misleading claims that my behavior was

aggressive or even inappropriate without evidence to

support that claim and despite evidence that refutes it.

It is common for defendants in

discrimination cases to raise pretextual defenses to the

allegations, and when they do it is common for those

defendants to change their explanations multiple times

while looking for something, or anything, to stick, as

defendants in this case have clearly also done.

I have provided the Court with digital

evidence for its consideration which proves conclusively

that Spokane Fitness Center and staff engaged in

numerous acts, quote, "which directly or indirectly

results in any distinction, restriction or

discrimination, or refusing or withholding from me the

admission, patronage, custom presence or frequency,"

unquote, or which made me feel unwelcome, unsolicited or

undesired, that they engaged in those acts knowingly and

intentionally, depriving of me of my constitutional

rights and that they committed serious criminal offenses

in an attempt to get away with all that knowing and

intentional lawbreaking.

The Supreme Court in Washington held in
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Floeting v Group Health Coop in 2019, that "The denial

or depravation of services on the basis of ones'

protected class is an affront to personal dignity,"

unquote.

And then quote, "The fundamental object of

laws banning discrimination and public accommodations is

to vindicate the deprecation of personal dignity that

surely accompanies denials of equal access to public

establishments."  There is no question that the

defendants committed affronts to my personal dignity,

that defendants substantially altered status quo by

canceling my membership on November 21st, 2023, in

fulfillment of their unlawful threat made on November

8th, 2023, and in retaliation for my filing and serving

this action on November 17th, 2023, and that I am likely

to prevail on the merits of my discrimination claim.

Also, because the rights being assaulted are

rights guaranteed by the constitutions of the United

States and the State of Washington, and at least some of

those injuries sustained by the defendant's fundamental

alteration of status quo are injuries to my personal

dignity, reputation, and/or standing in the community,

and because I have the well-grounded fear that such

injuries and damages will continue without an injunction

from the court ordering them to abate, I believe the
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Supreme Court of Washington has decreed that this court

may have a duty to grant my motion at this time.  Thank

you.

THE COURT:  Thank you.

MR. KOBLUK:  Thank you, Your Honor.  Jerry

Kobluk on behalf of the defendants.

As an initial matter, a party who chooses to

proceed without counsel is accorded no special deference

and will be held to the same procedural and substantive

requirements as a party represented by counsel.  It's

just black-letter law.  There are both procedural and

substantive reasons to deny the plaintiff's request for

an injunction in this case.

First, with regard to the procedural.

Plaintiff's motion for an injunction is supported solely

by argument of the plaintiff.  It's not supported by any

competent admissible evidence.

As Your Honor noted, he attaches to his

brief some exhibits, but there is no foundation for

those exhibits.  There's no declaration.  There's no

affidavits.  They're not made under oath.

There's nothing with regard to the statute

itself.  RCW 7.40.060 indicates that affidavits can be

considered in an injunction motion, but without

submitting any evidence under oath and without any
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proper foundation, it's not admissible.

Plaintiff relies heavily on a recording.  He

indicates statements on the record.  There is no record.

Plaintiff indicates that he provided digital evidence to

prove his case.  Again, nothing provided under oath.

And the recording that was provided was a

recording that was made that did not have the consent of

the parties being recorded.  It was a secret recording,

and as such, it violates RCW 9.73.030, and is therefore

illegal and inadmissible in all courts pursuant to

9.73.050.

In some of the written materials that

plaintiff cites to an exception in that statute that

certain unlawful requests or demands can be recorded

without advising the other party, that's not what that

exception says.  The exception actually says it's for

conversation, it's -- quote, "which convey threats of

extorsion, blackmail, bodily harm, or other unlawful

requests or demands."

And Washington Supreme Court, and then

recently Division 3 have interpreted that phrase

"unlawful requests or demands" to mean that it must be

strictly construed and limited only to acts of a similar

nature to a threat for extorsion, blackmail, or bodily

injury.  So this interpretation that the exception is
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broad enough to relate to any unlawful acts is simply

incorrect, and it's been actually rejected by the court,

and that's State v Hearhard, 13 Washington Appellate 2d

554.

So procedurally, the plaintiff's motion for

an injunction is not supported by any competent

admissible evidence.  There's nothing under oath.

There's no declarations.  There's no foundation for any

of the evidence that he's asked you to consider.  But

substantively, there's no legal or factual basis for an

injunction, in any event.

For an injunction to issue, plaintiff

correctly outlined the three requirements; there be a

clear, equitable right, a well-grounded fear, and the

immediate violation of right, and acts resulting in or

that will result in an actual and substantial injury.

The plaintiff bears the burden to show a

likelihood of success on the merits.  An injunction will

not issue in a doubtful case, and further, an injunction

will not issue if there is an adequate remedy at law.

I'll address some of these factors.  First

of all, the injunction in this case is based on the

allegation of discrimination due to a disability.

Plaintiff alleges a sensory issue that he doesn't wear

shoes because of a tactile hypersensitivity, is how he
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put it in his materials.  For a discrimination claim,

the plaintiff must prove four different elements:

Disability, a place of public accommodation; those two

elements we're not contesting or those aren't at issue.

But the third and fourth element, the third

element is the defendant was discriminated against by

the plaintiff by failing to provide services comparable

to the services provided to individuals without a

disability.

And then the fourth element, that the

disability was a substantial factor in causing the

discrimination.

With regard to that third element,

comparable services, the plaintiff signed and agreed to

the same membership agreement that applies to all

members.  It includes rules that the plaintiff agreed to

and that if not followed could result in termination of

his membership.

Those rules include:  Clean athletic shoes

must be worn at all times, no open-toed shoes, and that

members must be respectful to other members, guests, and

staff.

With regards to the shoes requirement, this

is not a dress code.  I know in his letter he describes

it as a dress code.  It's not a dress code as
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characterized by the plaintiff, it's to address health

and safety concerns, everything from athletes foot,

fungus, plantar warts, and other pathogens related to

the feet.  There are numerous health studies and

articles, and these were provided to the plaintiff in

Ms. Kinney's declaration, Exhibit C, there's a letter

from counsel which actually included a number of these

health studies and articles.

THE COURT:  Counsel, so if the defendant

doesn't provide, essentially, an accommodation, is it

really satisfying this requirement that there be

comparable services?  Because he doesn't have the option

to use the facilities if he has to wear shoes as

required by the agreement.

MR. KOBLUK:  But I don't know that we ever

got to that point.  And Your Honor had a question for

the plaintiffs on that same issue, is that the

accommodation, it must be a reasonable accommodation.

And specifically, the response from the plaintiff was "I

want a reasonable accommodation," but never says what

that accommodation is other than a demand that you

cannot keep me from being barefoot.

And so, you know, as you pointed out in the

declarations, the Fitness Center employees have

specifically addressed disabilities before, but one in
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particular of somebody with this exact same issue, it's

not a blanket --

MR. NIEDERQUELL:  I object.

MR. KOBLUK:  -- accommodation.  It's the

exact same issue.  It's somebody who said they couldn't

wear shoes and needed to be accommodated because of

issues with their feet, and they were -- and they worked

that out and they were allowed to do that.

In this case, the problem here is the

plaintiffs would not engage or even allow any discussion

of a reasonable accommodation.  Rather, the plaintiff

simply said you can't discriminate against me, you can't

keep me from not wearing shoes, and so there was no

interaction.  There was no discussion.

According to the court in the Hartleben

versus University of Washington case, which is cited in

the briefing, the parties must work in good faith to

exchange information in order to determine what

reasonable accommodation best suits the plaintiff's

disability, and that never happened here.  Ultimatums

and demands for capitulation on the other side do not

constitute good faith exchange of information.

The bottom line, the plaintiff was provided

services comparable to what was provided to members

without disabilities.  They were certainly willing to
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work with him to reasonably accommodate, if he needed to

be, you know, there are some areas obviously where shoes

wouldn't be an issue, like the pool deck or the sauna or

things like that.  But other areas, the gym, the cardio

room, places where the health issues are prevalent, they

were willing to work with him, but plaintiff was not

willing to engage in any discussion of what the

accommodation would be.

And then the fourth element, the necessary

element, the substantial factor element.  Again, the

plaintiff bears the burden to show that his disability

was a substantial factor for causing termination of his

membership, and that's completely lacking here.

The Fitness Center acted to enforce a

facially neutral rule and a policy.  It exists for the

health and safety of its members and staff.  And as

provided in the declarations, again, which are not

contested with any contrary declarations or statements

under oath, the plaintiff was not terminated because of

his alleged sensory issues, he was terminated because he

was disrespectful towards staff which they interpreted

as being aggressive and intimidating.

He admitted his propensity on day one when

he sent the e-mail to the general manager, he admitted

in that e-mail that he had a propensity for violent
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outbursts.  There were repeated business disruptions in

which he claimed:  You can't keep me from going

barefoot.

And that behavior is what led to the police

having to be called on two separate occasions, and there

was a complete disregard for health and safety --

MR. NIEDERQUELL:  Object to that too.

MR. KOBLUK:  -- and policy and written rules

that he had already agreed to.  So the tactile

hypersensitivity was not the reason for his termination,

and that's confirmed by the undisputed declarations in

the file.

And finally, for an injunction to issue

there must be no adequate remedy at law.  An injunction

is to prevent the occurrence of a substantial,

irreparable injury.  It's not to remedy a completed

wrong that's already happened.

Similarly, and as acknowledged by the

plaintiff, an injunction is to preserve the status quo.

The status quo in this case is the plaintiff's

membership has been terminated and he has been

trespassed from the facility.

And if those actions are wrong, he has a

legal remedy, and he has exercised that remedy by filing

a lawsuit for money damages.
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There is no basis for an order that the

Fitness Center reinstate his membership; therefore,

putting him back in a position of conflict, or allowing

the plaintiff to use the facilities and equipment

without regard to membership rules governing health,

safety, or behavior.

Certainly, there's no basis for enjoining

the police, or enjoining the defendant from ever calling

the police if the circumstance is warranted in the

future.  So for both procedural and substantive reasons,

there's no legal or factual basis for a preliminary

injunction to issue at this time.

THE COURT:  Thank you very much.

MR. NIEDERQUELL:  Can I respond?

THE COURT:  Yes, you can respond.  Just one

moment.  Okay.

MR. NIEDERQUELL:  My turn?

THE COURT:  Yes.

MR. NIEDERQUELL:  Okay.  First, I want to

address the procedural issue that Mr. Kobluk raised

here.  It sounds like he's saying that there's no

evidence to support my position on this motion.  I did

attach a declaration that contained three exhibits,

Exhibits B, C and D, and at the end of each of those

exhibits I did certify under penalty of perjury and the
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laws of the state of Washington that the foregoing

document entitled Exhibit B, C or D is a true and

correct copy of the same document, and I did certify

that they are evidence.  There's -- they should

absolutely be accepted as evidence, each of my exhibits

that I filed on this.

I've provided with -- I provided the Court

with the digital evidence, the recording that I attached

to an e-mail that I sent Ms. Norton prior to

Mr. Kobluk's taking over of the case.  And in that

e-mail there was a recording that was lawfully obtained

under the exception that he referenced in the statute

that shows that Ms. Kinney knew that what she was doing

was unlawful, that she was depriving me of my rights

intentionally, and that she was challenging me to

attempt to hold her accountable.

Ms. Kinney started her declaration talking

about how I paid for my gym membership, and I am almost

certain, and I know this is speculative, but I'm almost

certain this had something to do with her brazen

approach on November 8th when she expressed knowingly

and intentionally violating my rights and challenged me

to hold her responsible, because lawsuits are expensive,

and attorneys' fees are even more expensive.  And so I

think it's improper for Mr. Kobluk to assert that the
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police were called because of behavior, especially on

November 8th.  When you've reviewed the recording, you

can see that there's no sign of behavior warranting a

refusal of service, much less a call to emergency

services.

And if you review Deputy Hansmann report

that he filed in his official report from that call, he

says explicitly that the only reason they wanted me

removed was because I don't wear shoes.  And so I would

ask the Court to strongly consider the pretextual nature

of any claims of behavior or any such arising

substantially from that point or especially related to

that point by the defense.

And I'm having a little bit of a confusion

moment here, bear with me.  Oh, also, I am diagnosed

with autism spectrum disorder, without intellectual or

language impairment, requiring substantial support.  It

is level 2 ASD diagnosis, and under the statutes of the

state of Washington, I am considered a vulnerable adult.

Therefore, the defendant's actions are absolutely

deplorable and abusive, and the purpose, according to

the Supreme Court of Washington, for the existence of

laws that ban discrimination in place of public

accommodation is, quote, "to vindicate" the injuries to

personal dignity that surely accompany not being allowed
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the same access that other people have.

The defense has said that I was treated

substantially the same as anyone else was treated, but I

didn't see anyone else being confronted by staff while

they were doing their workouts, or anything like that,

and being harassed about their appearances or anything

of that nature.

I didn't see other people being told that

they would have police called on them, you know, and

being -- having a scene created in front of other

members, I didn't see that happening for anybody but me.

I'm the only person being treated that way.  I opened up

the opportunity for Spokane Fitness management to

communicate with me discretely, appropriately, and in

writing through e-mail on November 1st.

Spokane Fitness management decided that they

would rather embarrass me and harass me in front of

other members by causing a scene, and they caused a

scene on at least two occasions when they unlawfully

summoned law enforcement to hurt me and to deprive me of

my rights.

When Kara Kinney, on November 21st, informed

me that she was canceling my membership, she leaned

forward into my face and smiled the biggest smile to

tell me she was canceling my membership.
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THE COURT:  Did you include that in a

declaration?

MR. NIEDERQUELL:  I have not.  I would like

to amend my complaint to include what happened on that

day, because that happened after I filed and served this

case on Spokane Fitness Center.  My membership was not

canceled until four days after I filed and served

Spokane Fitness Center with this lawsuit.  I was still a

member of Spokane Fitness Center when I filed and served

this lawsuit.

THE COURT:  Continue.

MR. NIEDERQUELL:  He brought up a lot of

points, and I'm trying to remember them.

THE COURT:  Okay.  And so I guess one of the

questions I have based on hearing your argument and

Mr. Kobluk's argument is, I do see your letter where you

open the discussion regarding your tactile

hypersensitivity, but then did you make any proposal as

to how you could be accommodated or have any

conversation with the Fitness Center regarding a

reasonable accommodation?

MR. NIEDERQUELL:  So the accommodation that

I was asking for, and I believe it's pretty explicit in

this e-mail that I sent.

THE COURT:  Can you point me --
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MR. NIEDERQUELL:  To the dress code?

THE COURT:  Excuse me?

MR. NIEDERQUELL:  I was asking for a simple

exception to the dress code, because it costs no money,

it costs no time, it costs no manpower, it doesn't cost

anything, and it's readily achievable.  The ADA defines

it as quote/unquote "reasonable."  And so I did not

think that there would have to be a back and forth, but

if there was, I asked on two separate occasions, on the

7th and on the 8th, I asked if -- first of all, I didn't

know that the manager hadn't received my e-mail because

she never responded.  And so I asked if she had received

my e-mail.  And Brayden told me on the 7th that she had

and that she had told him that I would still have to

have something.

And then on the 8th is when I met her, and I

asked her if she had read my e-mail and she said that

she had.  She never responded.

And one more important thing that I would

like to address that I also addressed in the documents

here, I believe, it's if you look at my Exhibit B -- or

no, my Exhibit C is the letter that Ms. Norton's office

provided, Spokane Fitness Center, with, and also

provided me with, making some of those claims that he

was saying about the health and safety issue.  And



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:26

02:26

02:27

02:27

02:27

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

37

Exhibit D is my response to that, and there's a

substantial portion of Exhibit D where I address the

inadequacy of the studies that were provided in that

letter.

And the main theme in the inadequacy of

those studies is that all of those discuss the health

and safety concerns that are for the person who is

barefoot, not for other people around them.  And

furthermore, almost all of those studies showed that the

greatest risk of transmitting plantar warts, athletes

foot, etcetera, comes from being barefoot in a locker

room, and then especially from putting sweaty shoes back

on and going and sweating after you've walked around in

a moist area that other people are walking around in.

And so Spokane Fitness does not enforce

their shoe policy in the sections of their facility that

have the absolute highest risk of transmitting the same

conditions that they purport to be concerned with, and

so I think that that's a pretextual claim entirely.

THE COURT:  Well, I think they also

mentioned that in certain areas, such as I thought it

was the weight room, but I could be wrong, but in

certain areas people are on their hands.  So where other

members have shoes on, they have their hands on the

floor, and so that would be a way to transmit these
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diseases.

MR. NIEDERQUELL:  Okay.  So Spokane Fitness

hasn't done any diligence on comparing this alleged

barefoot disease spreading concept with the known

concentration of pathogens on shoes, which is

substantially greater.  I think it's a factor of 3

greater on people's shoes and in people's shoes than on

someone's bare feet.

Furthermore, they have done no research

whatsoever the difference between someone like me and

perhaps someone like you.  No offense, I understand you

probably wear shoes most of the time.  Your feet are

cramped in a sweaty and hot environment, and so you're

more prone to contract those types of conditions, which

are not significant, they're not serious conditions.

And athletes foot, has a gym ever been sued

for athletes foot transmission?  I don't believe so.

But nonetheless, somebody who does not wear shoes, whose

feet are open to the open air, sunlight, and other such

things that are studies that have show this, especially

in places like India and Africa where it's common for

people to not have shoes on, that those types of

pathogens simply don't grow.

So the likelihood of me transmitting plantar

warts or athletes foot are substantially lower than
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someone who wears shoes and happens to be barefoot in

that section of the facility.

THE COURT:  Okay.  Thank you.  Can you wrap

up your argument, then.

MR. NIEDERQUELL:  I think I covered

everything.  I'm not entirely sure, but I'll go ahead

and wrap it up.

THE COURT:  Well, you can look at your

notes.  I want to make sure you have said everything you

need to say.

MR. NIEDERQUELL:  Well, what bothers me is

when you review the recording that was lawfully obtained

because it has substantial evidence, number one, of

perjury in the declarations.  But number two, that

Ms. Kinney was attempting or actually trying to use the

call to law enforcement to coerce me into surrendering

rights, which is a crime under RCW 9A.36.070, it's the

crime of coercion, and that this was a type of

harassment that occurred of a repeat nature.  And so

those are two of the three exceptions that are in the

statute.  I was the only one who was under obligation to

consent as one party to the conversation, and you get a

real authentic perspective on what was going through the

mind of the defendant at that time.

She wanted to use police to coerce me.  She
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didn't think that I could hold her accountable, and

apparently now with all of the perjury and behavior

claims and all of that, she thought she could simply lie

to the court to get away with it.

And in that recording she explicitly said

that the reason why that particular rule exists was for

my safety.  And she said that twice, she reiterated

that.

If the rule exists for my safety, or for the

safety of other people who come in and it's for their

safety that they need to have shoes on, which is what

she very clearly said, then under WAC 162-26-110, that

is not a reason to deny me access.

THE COURT:  Thank you.

MR. NIEDERQUELL:  Thank you, Judge.

THE COURT:  Just quickly, Mr. Kobluk.

Mr. Niederquell said only one party needs to consent.

I'm looking at 9.73.030, it appears as though all

persons need to consent.  What is your --

MR. KOBLUK:  Yeah, Washington is one of the

strongest statutes in the country in that regard.  It's

a two-party consent; everybody.  Otherwise, it wouldn't

exist.

THE COURT:  Thank you.

MR. NIEDERQUELL:  Your Honor?



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:32

02:32

02:32

02:33

02:33

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

41

MR. KOBLUK:  And I think, sorry to

interrupt.

MR. NIEDERQUELL:  Under subsection 2 --

THE COURT:  Just wait.

MR. KOBLUK:  I think there is language in

that statute talking about that even if it's obvious, if

you're like pulling out your phone where somebody sees

it, or something like that, or a news person or

something, if you're going to use it, you have to state

on the record that it's being recorded, or has to be on

the recording itself that there's a consent to the

recording, so it confirms it's a two-party consent.

THE COURT:  Thank you.

MR. NIEDERQUELL:  Can I respond?

THE COURT:  Quickly.

MR. NIEDERQUELL:  RCW 9.73.030 provides

exceptions to the requirement to obtain consent prior to

recording.  Those exceptions are in subsection 2,

notwithstanding -- quote:  Notwithstanding subsection

one of this section, live communications or

conversation, A, of an emergency nature such as the

reporting of a fire, medical emergency, crime, disaster;

or B, which convey threats of extorsion, blackmail,

bodily harm, or other unlawful requests, or demands; or

C, which occur anonymously or repeatedly or at an
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extremely inconvenient hour; or D, which relate to

communications by hostage, barricaded person -- which

doesn't fit here -- whether or not the conversation

ensues.  Okay.  These conversations under this exception

may be recorded with the consent of one party to the

conversation, i.e. mine.

THE COURT:  Thank you.  I just need a couple

of minutes here.  All right.  Thank you for your

patience.  The Court has in mind the briefing of the

parties, the attached declarations, including the

exhibits of Mr. Niederquell, Exhibits A, B, C, and D,

and I have considered those as well.

And you referenced an e-mail that was

attached to your corresponding motion.  To begin with,

the standard in this matter for a preliminary

injunction, both parties set out the standard in their

briefing, and an injunction is considered extraordinary

relief and is meant to prevent irreparable injury.  In

order to obtain an injunction, it must be established

that there's a clear legal or equitable right.  And in

that regard, the Court looks at whether or not the

petitioning party is likely to prevail on the merits of

their claim.  So I'll get to that in a moment.

But additionally, there has to be a

well-grounded fear of immediate invasion of that right,
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and also that the acts complained of will result in

actual or substantial injury.

So with respect to the law that applies in

this case, I have to look at whether Mr. Niederquell is

likely to prevail on the merits of this matter.  And

again, I'm just giving a sort of preliminary ruling.

This is not my ultimate ruling in the matter.  This

matter is scheduled for trial in March of next year,

which is quite away's out, and that's why

Mr. Niederquell is bringing his motion at this time.

But I'm only making a ruling based on the limited

evidence I have before me, and I agree with Mr. Kobluk

that there is not a lot of evidence presented by

Mr. Niederquell at this point.  He is making substantial

objections to the declarations that were presented by

the Fitness Center, and he did provide those exhibits,

which I have considered, but other than that I

anticipate that at trial he'll have more substantial

evidence to present.

But based on what I've been presented at

this time, I'm going to go through the law that applies.

And in order to establish discrimination in a place of

public accommodation, RCW 49.60 applies, and there must

be a showing that the person has a disability and that

the defendant is a place of public accommodation.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:40

02:40

02:40

02:41

02:41

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

44

Defendants are, for purposes of this motion, conceding

that.  So I'm just going to skip to factors 3 and 4 that

have to be established, and that is that the defendant

discriminated against the plaintiff by failing to

provide services comparable to the services provided to

individuals without disabilities, and also that the

disability was a substantial factor in causing the

discrimination.

And I think that's where this case fails in

in relation to an injunction, that Mr. Niederquell has

not established the disability was a substantial factor

in causing the discrimination.

I think subsection or number 3 is a little

more of a closer call.  And so again, he has to

establish that Spokane Fitness Center discriminated

against him by failing to provide services comparable to

the services provided to individuals without

disabilities.  He did provide a clear request to the

Fitness Center on or about November 1st, and there is a

declaration of Ms. Kinney, who is the general manager,

and she indicates that she did have a conversation with

Mr. Niederquell.  The conversation was essentially that

he had to wear shoes.

So on one hand I think Spokane Fitness

Center expected Mr. Niederquell to engage in an
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interactive conversation or process to find a reasonable

accommodation.  On the other hand, I think

Mr. Niederquell reasonably expected Spokane Fitness

Center to begin that conversation.  But what he was

clearly requesting was nothing short of sort of a

change.

So Spokane Fitness Center has indicated that

with other individuals they have made an accommodation

so that an individual could not wear shoes in certain

parts of the facility.  Mr. Niederquell was asking for

an absolute exception to the policy to wear shoes, and

Ms. Kinney states in her declaration:  "We've worked

with other people to grant reasonable accommodations and

have been able to have easy discussions to reach a

solution.  Based on my interaction with Jacob, we would

not be able to work toward any solution because he

insisted he get what he wants and would not discuss

anything other than what he demanded."

So that's ultimately where this court finds

that the defendants do prevail on that subsection, or

excuse me, section 3 of those requirements, in that

Mr. Niederquell wasn't open, or available, or willing to

discuss or engage in the interactive discussion or

interactive conversation about what would be a

reasonable accommodation.
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He was set on wanting an absolute exception

to the policy.  But even if I found that Spokane Fitness

discriminated against him by failing to provide

services, ultimately, his disability was not a

substantial factor in this situation.  The reason he was

terminated from Spokane Fitness Center was because of

his aggressive interactions with multiple staff, and so

I have a number of individuals indicating in these

declarations that they were concerned, they were

fearful, and in fact --

MR. NIEDERQUELL:  Oh, really?

THE COURT:  So I'll just ask you to listen

closely.

MR. NIEDERQUELL:  I am.

THE COURT:  Try to control yourself.  I

understand you might not agree with these statements or

my ruling.

MR. NIEDERQUELL:  Can I interject something,

Your Honor?

THE COURT:  No, not yet.  Just listen,

please.

He stated, Mr. Niederquell stated to staff

that he was prone to violent outbursts, and that, I

believe, was in the letter that he initially had

indicated to Ms. Kinney.  Mr. Smith states in his
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declaration that Mr. Niederquell raised his voice at

Ms. Kinney; he was aggressive.  Ms. Gerald states in her

declaration that she actually felt as an employee she

had to focus her attention on her own safety.  So

this --

MR. NIEDERQUELL:  She's lying.

THE COURT:  I understand you don't agree.

I'm asking you just don't interrupt, okay, while I'm

giving my ruling.

She had to focus her attention on her own

safety when Mr. Niederquell was in the facility.  She

said that he seemed like a ticking time bomb.  She

states, quote:  "I have never seen this kind of

contempt, upheaval, and discord in the gym for 17 years.

Every time Jacob came around the gym, there was discord

and a scene.  It was disruptive and he puts a strain on

the employees."

So ultimately, law enforcement was called.

Mr. Niederquell was removed, and it was because of his

behaviors, in violation of the contract, and just in

violation of basic expectations of human interactions in

public that Mr. Niederquell's membership was terminated.

And so that is the reason for the termination, it's not

because of discrimination, at least that was not the

substantial factor.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:47

02:48

02:48

02:49

02:49

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

48

Again, this is only the Court's ruling on

preliminary injunction.  I anticipate I'll hear more

evidence at a later stage of the proceeding, but also as

Mr. Kobluk points out, in order for the Court to issue a

preliminary injunction there has to be no adequate

remedy at law.  And really, what Mr. Niederquell is

asking for is damages.  I think he's indicating

emotional damages, and so there is an adequate remedy in

the form of monetary damages that he could receive if he

prevails on appeal, but the Court finds that he's not

likely to prevail, at least based on what I've been

presented at this point.

And then I do want to comment on the

evidence that he submitted in the form of a recording,

and Mr. Kobluk has argued that RCW 9.73.030 prohibits

this recording.  It's an unlawful recording and the

Court shouldn't consider it, and I have not considered

it, as it was not agreed to by the individuals who are

recorded.  And this does require that a private

conversation have the consent of all persons engaged in

the conversation, and it appears to be admitted that not

everybody agreed to be recorded.  There are exceptions.

Those exceptions do not apply here, and I do adopt the

reasoning of the Division 3 case that Mr. Kobluk cited

to with regard to a strict adherence to applying
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subsection 2 of that provision.  An exception would be,

for example, a threat of extorsion, blackmail, bodily

harm, or --

MR. NIEDERQUELL:  Coercion.

THE COURT:  Or other unlawful requests.

Division 3 has indicated other unlawful requests would

have to be a similar nature of extorsion, blackmail,

that sort of thing, so I don't find that this would fall

within that provision.  The Court hasn't considered

that, and I believe that addresses everything.

So at this time I'm not going to hear any

new arguments, but are there any questions?

MR. KOBLUK:  As far as the form of the

order.

THE COURT:  Do you have a proposed order?

MR. KOBLUK:  I do.  It doesn't have,

obviously, your findings or the discussion you had.  So

basically it just lists the evidence, at least that I

understood that was in front of the Court or that had

been filed, and then just that the evidence does not

support the need for a preliminary injunction at this

time.

THE COURT:  Okay.

MR. KOBLUK:  So I didn't include anything,

any specifics, but --
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THE COURT:  All right.  Thank you.

Mr. Niederquell, you have the right to have, I think

it's five days under court rule, to review the order, or

I can enter it today.  It's very basic.  If you want to

look at it and sign it, I'll enter it.

MR. NIEDERQUELL:  I did have a question.

THE COURT:  Yes.

MR. NIEDERQUELL:  Where does Deputy

Hansmann's official report play into everything you

considered for your ruling?

THE COURT:  I'm not going to go into my

ruling anymore.  I have another hearing, a number of

people are waiting to --

MR. NIEDERQUELL:  So Deputy Hansmann's sworn

statement has no bearing?

THE COURT:  Would you like to sign the order

now or would you like me to set a presentment hearing

where you prepare your own order and I consider what

order best reflects my decision?

MR. NIEDERQUELL:  Well, I don't know what my

rights are at this moment, but I think I want to appeal

it.

THE COURT:  Okay.  So would you want to

prepare an order, I guess is the question.

MR. NIEDERQUELL:  I guess I can see what you
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come up with.

THE COURT:  He just gave you what he came up

with.

MR. KOBLUK:  I just gave it to you.  The

order would have to be entered before it would be

appealed.

MR. NIEDERQUELL:  This one?

MR. KOBLUK:  Yeah.

MR. NIEDERQUELL:  So what does signing this

mean?

MR. KOBLUK:  It indicates it's only approved

as to form, it just means you agree that that's what the

order was, not that you agree to the substantive.

MR. NIEDERQUELL:  Yeah, that's basically

what she said.

THE COURT:  I'll just indicate my oral

ruling is incorporated, in the event that it is appealed

then the transcript would be incorporated.

MR. KOBLUK:  And I don't know if that

reflects the materials that -- frankly, I did not see a

declaration from the plaintiff so I don't know, it

doesn't reflect the declaration because I was not

provided with that.

THE COURT:  I'm going to indicate

plaintiff's motion for preliminary injunction and
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exhibits.

MR. KOBLUK:  And materials with it, yeah,

that makes sense.  Should that, I'm thinking out loud,

should that say exhibits excluding the recording?  You

said you did not consider the recording, or does it

matter?  I don't know it matters to you.

THE COURT:  That is in my ruling, but I

think it's pretty clear for the sake of the record.  But

I'll add in that the court did not consider the

recording.

MR. NIEDERQUELL:  Right.

THE COURT:  Okay.  And I do want to thank

you both for your briefing, and Mr. Niederquell, I

appreciated your, especially appreciated, your briefing

that you provided to the court, so thank you.

(Proceedings adjourned.)
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SPOKANE

.
JACOB NIEDERQUELL .

.
Plaintiff, .

.
v. . SPOKANE COUNTY  

. SUPERIOR COURT

. Case No. 23-2-04946-32

.

.

.

.

.

.

THE FITNESS CENTER, INC. 
d/b/a SPOKANE FITNESS CENTER, 
and M3K, LLC., and JOSEPH 
"JOEY" G and ALISON J FENSKE, 
and GENE CAVENDER, and 
KARA S and ERIC W KINNEY, 
and FREDERAL "FRED" R and 
TRISHA A LOPEZ .

.
Defendants. .

TRANSCRIPT OF 911 CALL
PRODUCED BY JACOB NIEDERQUELL

November 8, 2023

Filename: 2310168316_1
Duration: 4 minutes, 45 seconds
Location: Spokane Fitness Center North - Front Desk

110 West Price Avenue
Spokane, WA 99208

Transcription Service: CMTranscription, LLC
By: Christine Jenkins
8490 92nd Terrace
Seminole, FL 33777
(732) 930-8737
Electronically Sound Recorded

Proceedings recorded by electronic sound recording;
transcript produced by transcription service.
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1 SPOKANE FITNESS CENTER NORTH - FOYER/FRONT DESK

2 NOVEMBER 8, 2023, 11:37 A.M.

3 AUTOMATED VOICE:  Wednesday, November 8, 2023, 11:37

4 and 46 seconds.  

5 OPERATOR:  911.  What is the location of your

6 emergency? 

7 MS. KINNEY:  Hi.  It's not a big emergency.  I'm

8 calling from the Spokane Fitness Center.  I have a gentleman

9 that will not leave the premises.  We've told him a couple of

10 times, at least five different times -- sorry -- that he cannot

11 be in our facility without wearing proper shoes and -- 

12 OPERATOR:  Okay.  Just to confirm, I have the address

13 of the Spokane Fitness Center at 110 West Price Avenue; is that

14 correct? 

15 MS. KINNEY:  Yes. 

16 OPERATOR:  And your best callback number, 509-467-

17 3488? 

18 MS. KINNEY:  Yes. 

19 OPERATOR:  Okay.  

20 MS. KINNEY:  He just won't leave, and we've told him

21 those are our policies.  He needs to wear shoes.  He refuses to

22 and he said he will not leave. 

23 OPERATOR:  And is there any weapons there? 

24 MS. KINNEY:  No. 

25 OPERATOR:  Are you wanting him formally trespassed or
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1 just moved along? 

2 MS. KINNEY:  Yeah.  I would like that trespass, yes. 

3 OPERATOR:  All right.  Just updating this for our

4 dispatchers.  Where is he at on the property? 

5 MS. KINNEY:  He is now in our locker room, the men's

6 locker room. 

7 OPERATOR:  Does he appear to be high or intoxicated? 

8 MS. KINNEY:  No. 

9 OPERATOR:  Okay.  Is he a White male, Black male,

10 Hispanic, Asian? 

11 MS. KINNEY:  White male. 

12 OPERATOR:  Twenties, thirties, forties for age? 

13 MS. KINNEY:  37. 

14 OPERATOR:  Thank you.  And do you know his name? 

15 MS. KINNEY:  It's Jacob -- I don't know if he goes by

16 Jake or Jacob -- 

17 OPERATOR:  Okay.  

18 MS. KINNEY:  Yeah. 

19 OPERATOR:  Do you know his last name by chance? 

20 MS. KINNEY:  I do.  I'm seeing if he checked in here

21 real quick.  Jacob -- and I don't know how to exactly -- so

22 it's Niederquell, I believe.  Niederquell.  N-i-e-d-e-r-q-u-e-

23 l-l.

24 OPERATOR:  Thank you.  Do you have his middle initial

25 or date of birth? 
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1 MS. KINNEY:  One second.  Date of birth is January

2 31st.  And did you ask me something else?  Sorry. 

3 OPERATOR:  Do you have his middle initial by chance

4 or the year that he was born? 

5 MS. KINNEY:  1986, and I don't have his middle

6 initial. 

7 OPERATOR:  No problem.  And he's a member there,

8 correct? 

9 MS. KINNEY:  Yes. 

10 OPERATOR:  And can I get your first and last name? 

11 MS. KINNEY:  My name is Kara, K-a-r-a, Kinney, K-i-n-

12 n-e-y, but unfortunately I have somewhere I need to be so I

13 have a -- 

14 OPERATOR:  That's okay. 

15 MS. KINNEY:  -- someone else here.  Okay.  Okay. 

16 Good. 

17 OPERATOR:  Okay.  Who is going to be there to speak

18 to law enforcement? 

19 MS. KINNEY:  Brandon -- or, excuse me.  Gosh.  His

20 name is Brayden.  Brayden Smith.  

21 OPERATOR:  And what's his middle initial and date of

22 birth? 

23 MS. KINNEY:  I'm not sure.  I don't know if I can

24 find that. 

25 OPERATOR:  That's okay. 
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1 MS. KINNEY:  Hang on one -- I know his birthday is

2 October 2, 2002, I believe.  

3 OPERATOR:  All right.  I'm just getting it all

4 updated since they're going to want to speak to an employee so

5 we can get him formally trespassed. 

6 MS. KINNEY:  Okay.  Yeah.  That would be -- 

7 OPERATOR:  All right.  Just to confirm, I have them

8 coming to 110 West Price Avenue at the Spokane Fitness Center. 

9 MS. KINNEY:  Yes. 

10 OPERATOR:  All right.  I have that request in for

11 you.  If anything escalates or changes, feel free to call us

12 back.  

13 MS. KINNEY:  Okay.  I will.  Thank you so much. 

14 OPERATOR:  Thank you.  Bye.  

15 MS. KINNEY:  Mm-hm.  Bye.  

16 AUTOMATED VOICE:  Wednesday, November 8, 2023, 11:42

17 and 11 seconds. 

18 (Whereupon, at 11:42 a.m. the recording was concluded.)

19

20

21

22

23

24

25
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1 Certificate

2 I certify under penalty of perjury under the laws of the State

3 of Washington that the following is true and correct:

4 1. That I am an authorized transcriptionist;

5 2. I received the electronic recording directly from

6 Plaintiff;

7 3. This transcript is a true and correct record of the

8 recordings to the best of my ability;

9 4. I am in no way related to or employed by any party in

10 this matter, nor any counsel in the matter; and 

11 5. I have no financial interest in the litigation.

12

13 /s/ Christine Jenkins October 16, 2024

14 Christine Jenkins

15 Seminole, FL 

16 CET #1050

17
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From: Rayfield, Tracy
To: Jake Niederquell
Subject: RE: 23-2-04946-32
Date: Thursday, October 17, 2024 2:54:52 PM

You need to drop off physical bench copies.

Thanks!
Tracy

Appearing for hearing(s) by Zoom:
Judge Rachelle Anderson
https://us06web.zoom.us/j/9381379727
Zoom ID #938 137 9727 – No password required Zoom Phone #253-215-8782

PHYSICAL BENCH COPIES ARE REQUIRED –Physical Bench copies are due to the
court at the time of filing pursuant to LCR 40(12). 

Due to those with chemical sensitivities and allergies, use
of fragrances (perfume, after shave, cologne) is
discouraged in Courtroom 204.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Wednesday, October 16, 2024 4:48 PM
To: Rayfield, Tracy <dept12@spokanecounty.org>
Subject: RE: 23-2-04946-32

Hello Tracy,

Please find attached a copy of my Motion to Refer Witnesses and Officials for Prosecution for
Perjury and Other Crimes (Show Cause), my Declaration, and attached exhibits, for Judge
Anderson’s review.

Thank you,
Jake Niederquell

From: Rayfield, Tracy <dept12@spokanecounty.org> 
Sent: Wednesday, October 16, 2024 8:56 AM
To: Jake Niederquell <JakeNiederquell@outlook.com>
Subject: RE: 23-2-04946-32

I can’t give you a date until Judge Anderson reviews your Motion to
Show Cause. 



Thanks!
Tracy

Appearing for hearing(s) by Zoom:
Judge Rachelle Anderson
https://us06web.zoom.us/j/9381379727
Zoom ID #938 137 9727 – No password required Zoom Phone #253-215-8782

PHYSICAL BENCH COPIES ARE REQUIRED –Physical Bench copies are due to the
court at the time of filing pursuant to LCR 40(12). 

Due to those with chemical sensitivities and allergies, use
of fragrances (perfume, after shave, cologne) is
discouraged in Courtroom 204.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Wednesday, October 16, 2024 8:54 AM
To: Rayfield, Tracy <dept12@spokanecounty.org>
Subject: RE: 23-2-04946-32

Hello Tracy,

The “good cause” is embedded in the motion and supported with numerous exhibits, mostly
taken from the case record with relevant portions highlighted. I’ve done some research on this
issue. So to clarify, now that I have drafted my motion and attached pertinent documentation
in a declaration, my next step is to provide Judge Anderson with a copy of the motion, including
all the supporting documentation, and to ask for an ex parte hearing to obtain an order of show
cause, then, once the order is obtained, I file the motion and supporting declaration with
attached exhibits with the clerk and serve the adverse parties with their copy, is that correct? I
recognize that the process is a little bit different from the process on a typical motion where I
would normally file first and then serve copies for the court and the adverse parties.

Right now, I am waiting on delivery of three (3) transcripts which are cited as exhibits in the
motion. I am expecting to learn something later today regarding the ETA for those transcripts.
Is it possible to schedule the ex parte hearing for obtaining an order of show cause for some
time next week or should we discuss scheduling after I actually receive those transcripts that
I’m waiting for?

Thank you for your timely response and for your attention to this matter,
Jake Niederquell

From: Rayfield, Tracy <dept12@spokanecounty.org> 
Sent: Wednesday, October 16, 2024 8:37 AM
To: Jake Niederquell <JakeNiederquell@outlook.com>



Subject: RE: 23-2-04946-32

A motion for contempt needs a show cause signed by Judge Anderson. 
You will need to email it to me for her review.

Thanks!
Tracy

Appearing for hearing(s) by Zoom:
Judge Rachelle Anderson
https://us06web.zoom.us/j/9381379727
Zoom ID #938 137 9727 – No password required Zoom Phone #253-215-8782

PHYSICAL BENCH COPIES ARE REQUIRED –Physical Bench copies are due to the
court at the time of filing pursuant to LCR 40(12). 

Due to those with chemical sensitivities and allergies, use
of fragrances (perfume, after shave, cologne) is
discouraged in Courtroom 204.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Tuesday, October 15, 2024 8:32 PM
To: Rayfield, Tracy <dept12@spokanecounty.org>
Subject: RE: 23-2-04946-32

Thank you for getting back to me, Tracy.

I have a motion for a contempt order pursuant to RCW 9.72.090 that I need to set for hearing
as well. Should that be noted for the same day and time?

Thanks,
Jake Niederquell

From: Rayfield, Tracy <dept12@spokanecounty.org> 
Sent: Tuesday, October 15, 2024 5:13 PM
To: Jake Niederquell <JakeNiederquell@outlook.com>
Subject: RE: 23-2-04946-32

12/6 @ 10 am.

Thanks!
Tracy

Appearing for hearing(s) by Zoom:



Judge Rachelle Anderson
https://us06web.zoom.us/j/9381379727
Zoom ID #938 137 9727 – No password required Zoom Phone #253-215-8782

PHYSICAL BENCH COPIES ARE REQUIRED –Physical Bench copies are due to the
court at the time of filing pursuant to LCR 40(12). 

Due to those with chemical sensitivities and allergies, use
of fragrances (perfume, after shave, cologne) is
discouraged in Courtroom 204.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Monday, October 14, 2024 12:22 PM
To: Rayfield, Tracy <dept12@spokanecounty.org>
Subject: RE: 23-2-04946-32

Hello Tracy,

I still need a hearing date and time for my motion for a discretionary order pursuant to RCW
2.28.010.

Thanks,
Jake Niederquell

From: Rayfield, Tracy <dept12@spokanecounty.org> 
Sent: Friday, October 11, 2024 4:01 PM
To: Jake Niederquell <JakeNiederquell@outlook.com>
Subject: RE: 23-2-04946-32

I am more than happy to give you a hearing date and time once you tell
me what type of motion you want set other than “non-dispositive.”

Thanks!
Tracy

Appearing for hearing(s) by Zoom:
Judge Rachelle Anderson
https://us06web.zoom.us/j/9381379727
Zoom ID #938 137 9727 – No password required Zoom Phone #253-215-8782

PHYSICAL BENCH COPIES ARE REQUIRED –Physical Bench copies are due to the
court at the time of filing pursuant to LCR 40(12). 

Due to those with chemical sensitivities and allergies, use
of fragrances (perfume, after shave, cologne) is
discouraged in Courtroom 204.



From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Friday, October 11, 2024 3:52 PM
To: Rayfield, Tracy <dept12@spokanecounty.org>
Subject: RE: 23-2-04946-32

Yeah, that’s an issue that needs to also be addressed but that’s not what this NON-
DISPOSITIVE motion is regarding. Are you unwilling to provide me with a hearing date?

From: Rayfield, Tracy <dept12@spokanecounty.org> 
Sent: Friday, October 11, 2024 3:48 PM
To: Jake Niederquell <JakeNiederquell@outlook.com>
Subject: RE: 23-2-04946-32

There’s a CSO issued for the case which addresses timelines.

Thanks!
Tracy

Appearing for hearing(s) by Zoom:
Judge Rachelle Anderson
https://us06web.zoom.us/j/9381379727
Zoom ID #938 137 9727 – No password required Zoom Phone #253-215-8782

PHYSICAL BENCH COPIES ARE REQUIRED –Physical Bench copies are due to the
court at the time of filing pursuant to LCR 40(12). 

Due to those with chemical sensitivities and allergies, use
of fragrances (perfume, after shave, cologne) is
discouraged in Courtroom 204.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Friday, October 11, 2024 3:44 PM
To: Rayfield, Tracy <dept12@spokanecounty.org>
Subject: RE: 23-2-04946-32

It is a NON-DISPOSITIVE motion, requesting the court to issue a discretionary order to manage
the case proceedings.

From: Rayfield, Tracy <dept12@spokanecounty.org> 
Sent: Friday, October 11, 2024 3:36 PM
To: Jake Niederquell <JakeNiederquell@outlook.com>
Subject: RE: 23-2-04946-32



What kind of dispositive motion?

Thanks!
Tracy

Appearing for hearing(s) by Zoom:
Judge Rachelle Anderson
https://us06web.zoom.us/j/9381379727
Zoom ID #938 137 9727 – No password required Zoom Phone #253-215-8782

PHYSICAL BENCH COPIES ARE REQUIRED –Physical Bench copies are due to the
court at the time of filing pursuant to LCR 40(12). 

Due to those with chemical sensitivities and allergies, use
of fragrances (perfume, after shave, cologne) is
discouraged in Courtroom 204.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Friday, October 11, 2024 3:23 PM
To: Rayfield, Tracy <dept12@spokanecounty.org>
Subject: RE: 23-2-04946-32

Hello Tracy,

I need a hearing date for a non-dispositive motion.

Thanks,
Jake NIederquell
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

JACOB NIEDERQUELL 
Plaintiff, 

Vs. 

THE FITNESS CENTER, INC. d/b/a 
SPOKANE FITNESS CENTER, and JOSEPH 
“JOEY” G and ALISON J FENSKE, and 
GENE CAVENDER, and KARA S and ERIC 
W KINNEY. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 23-2-04946-32 

MOTION TO REFER WITNESSES AND 
OFFICIALS FOR PROSECUTION FOR 
PERJURY AND OTHER CRIMES 

PLAINTIFF, Jacob Niederquell, pro se, respectfully moves this Honorable Court to refer 

Brayden Smith, Ethan Jahn, Rod Walker, Jennifer Jerald, Kara Kinney, Whitny Norton, Gerald 

Kobluk, and Charnelle Bjelkengren each to the appropriate criminal prosecuting authorities for 

prosecution for perjury and other crimes pursuant to RCW 9A.72.020, RCW 9A.72.080, RCW 

9A.80.010, RCW 9A.72.150, RCW 9A.76.080, RCW 9A.28.040 and RCW 9.72.090, which is an 

extraordinary request necessitated by the extraordinary facts and circumstances set forth as 

follows:  

I. INTRODUCTION

1.1 On November 17, 2023, the plaintiff filed summons and complaint for this case. S/N:2. 

Judge Charnelle Bjelkengren was first assigned to the case. S/N:5. On that same day, Judge 

Charnelle Bjelkengren knew that due to a conflict of interest she had a duty under the Code of 
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Judicial Conduct to disqualify, immediately, being a member of the defendant gym. Id.; See 

Exhibit 1 pg. 3. Judge Bjelkengren failed to recuse showing intent to interfere with the 

administration of justice and to advance a private interest with the case. On November 21, 2023, 

the defendants retaliated by canceling the plaintiff’s gym membership. S/N:6 pg. 4. On November 

27, 2023, the plaintiff filed a motion for preliminary injunction asking the court to order 

reinstatement of his membership and to issue an order prohibiting any further acts of invidious 

discrimination. S/N:7, 17. 

1.2 On January 5, 2024, the defendants, by and through their attorney, Whitny Norton, filed 

opposition to the motion for preliminary injunction alleging numerous “facts” and allegations 

known to be false, that were also based exclusively on the attached sworn declarations of five (5) 

Fitness Center employees submitted as official testimony for the court. See S/N:11-16; see also 

Exhibits 2 – 6. Neither the defendants nor their declarants provided objective evidence to support 

their subjective statements. Id. After preserving minimal documentation that did not support the 

allegations in the declarations, Fitness Center surveillance records were “overwritten” (destroyed) 

on a 14-day loop upon advice, or lack thereof, from Whitny Norton. See Exhibit 7.  

1.3 On February 14 and on February 15, 2024, after receiving records from Spokane County 

Sheriff’s Office, the plaintiff emailed Whitny Norton to illuminate her clients’ employees’ perjury 

in the declarations. See S/N:37 pp. 10 – 12. On February 15, 2024, the plaintiff attached objective 

evidence that contradicted numerous claims in the declarations – a copy of the 911 call from 

November 8, 2023, a copy of the deputy’s official report submitted on November 8, 2023, and a 

clip from a recording the plaintiff made of his conversation with Defendant Kinney at the front 

desk of the gym on November 8, 2023. Id. pg. 11. Based on that evidence, it was unmistakable 

that numerous material statements sworn to by the defendants’ employees were false and were 

submitted with intent to mislead and deceive the court.  
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1.4 On February 22, 2024, the plaintiff emailed Whitny Norton again to criticize her failure to 

act in compliance with RPC 3.3. See S/N:37 pg. 13. Whitny Norton knew that her clients’ 

declarations were false and were submitted intentionally to mislead and deceive the court. Whitny 

Norton knew that she had a duty as an officer of the court to cure the issue of perjury pursuant to 

RPC 3.3 but failed to do so, demonstrating that she was complicit in the crimes in progress.  

1.5 On February 28, 2024, instead of doing her due diligence as an officer of the court, Whitny 

Norton filed a motion for withdrawal and substitution of counsel to allow Gerald Kobluk to take 

over with the issue of perjury still uncured. S/N:36. On February 29, 2024, the plaintiff filed an 

opposition to that withdrawal alleging several counts of professional misconduct and stating that 

the substitution was a strategic move calculated to shield Whitny Norton from accountability for 

subornation of perjury and spoliation of evidence. S/N:37 pp. 1 – 8. The plaintiff attached as 

evidence to the opposition copies of his emails to Whitny Norton on February 14 and February 

15, including their attachments. S/N:37 pp. 10 – 12. On March 8, 2024, the plaintiff filed written 

objections to each of the declarations of the defendants’ employees with request that the court 

consider and rule on those objections at the hearing scheduled for March 22. See S/N:44 – 48; see 

also Exhibits 8 – 12. 

1.6 On March 22, 2024, the hearing began with Judge Bjelkengren declaring the conflict of 

interest that required her to disqualify on November 17, 2023, and at all times prior to the hearing. 

See Exhibit 1 pg. 3. The hearing was for the plaintiff’s opposition to withdrawal and motion for 

injunction – two urgent and pressing matters affecting the plaintiff’s legal rights. Exhibit 1 pg. 4. 

Judge Bjelkengren failed to perform her duties to disclose her conflict of interests and to disqualify 

prior to the hearing as a malicious tactic intended to make the plaintiff choose between waiting 

indefinitely to have the injunction heard or waiving conflict under duress at the hearing. Id. After 

the plaintiff waived conflict under the duress of having to wait indefinitely to have the injunction 

heard, Judge Bjelkengren first addressed the opposition to withdrawal and substitution of counsel. 
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Id. The plaintiff asked Judge Bjelkengren if she had reviewed the evidence he provided and she 

affirmed, acknowledging and affirming that she had personal knowledge of the felony crimes in 

progress. See Exhibit 1 pp. 4 – 5. Judge Bjelkengren also failed to report or address the perjury 

before the hearing in defiance of her ethical duties demonstrating her own complicity in the crimes 

in progress.  

1.7 The plaintiff’s Opposition was focused on the issues of Whitny Norton’s misconduct, yet 

Judge Bjelkengren redirected the plaintiff away from the subject of misconduct during oral 

arguments while knowing the declarations were perjurious and that the attorneys made no effort 

to cure, further identifying Judge Bjelkengren as an accomplice in the crimes. See Exhibit 1 pp. 

5 – 7. Judge Bjelkengren then deprived the plaintiff of his right to have his concerns regarding 

misconduct heard and considered by the court before ruling in favor of the defendants on that 

motion, showing bias and intent to aid, abet and conceal Whitny Norton’s subornation of perjury. 

See Exhibit 1 pg. 8. 

1.8 Judge Bjelkengren attached evidence from the opposition to withdrawal to the motion for 

injunction, including the 911 call recording, the deputy’s official report and the plaintiff’s 

recording, at the outset of hearing that motion. Exhibit 1 pp. 9 – 10. Gerald Kobluk raised an 

objection to the use of Plaintiff’s recording for deciding the injunction due to a lack of consent 

from the parties recorded, indicating that Gerald Kobluk had reviewed the evidence and that he 

had personal knowledge of its contents, including the unequivocal evidence of perjury it 

contained, which he also failed to cure. RPC 3.3; see Exhibit 1 pg. 24. 

1.9 Gerald Kobluk also knew the recording was that of a non-private conversation that 

occurred in public with other persons immediately present who were not party to the conversation, 

which was obvious in the audio and declared by his clients’ employees, therefore he knew that 

his clients had no reasonable expectation of privacy and that his objection was without merit and 

lacked a lawful basis, yet he made the objection seeking the Court’s aid and blessing in 
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committing the crimes, violating RPC 8.4 and RCW 9A.28.040. See Exhibit 2 ¶6, ¶10, ¶15; see 

Exhibit 5 ¶3, ¶6; see Exhibit 6 ¶7. Gerald Kobluk’s objection was motivated by his personal 

knowledge that the recording conclusively proved the declarations to be perjurious, demonstrating 

his own complicity in the felony crimes and gross violation of RPC 3.3, 8.4 and RCW 9A.28.040. 

See Exhibit 1 pp. 29 – 30. 

1.10 Judge Bjelkengren, acting in collusion with Gerald Kobluk and with intent to commit a 

crime, then attempted to conceal what she knew to be evidence of perjury by ruling that the non-

private conversation was subject to consent requirements under the Privacy Act in defiance of 

Washington Supreme Court precedent. Exhibit 1 pp. 39 – 40, 42 – 43, 46 – 48. Judge Bjelkengren 

had personal knowledge that the recording was that of a non-private conversation occurring in 

public and in the immediate presence of persons not party to the conversation because she 

reviewed the recording prior to the hearing and this fact was obvious in the audio, and because 

the defendants’ employees also said so in their declarations. See Exhibit 2 ¶6, ¶10, ¶15; see 

Exhibit 5 ¶3, ¶6; see Exhibit 6 ¶7.  

1.11 Three (3) out of five (5) declarants stated that the interaction transpired at the front desk in 

front of other members of the gym, precluding any lawful finding that the recording was subject 

to consent under the Privacy Act. Judge Bjelkengren’s error was not merely an oversight or 

mistake, but instead was calculated to interfere with the administration of justice. Being aware of 

the plaintiff’s limited training and experience with litigation, and of his difficulties with finding a 

lawyer to assist with the case in any capacity, Judge Bjelkengren saw an opportunity to take 

advantage and seized it.  

1.12 Then, having personal knowledge of perjury, and while acting under color of Washington 

State law, Judge Bjelkengren ignored all of the plaintiff’s evidence – the 911 call, the deputy’s 

official report, the plaintiff’s recording, and the plaintiff’s numerous objections to the declarations 

filed on March 8 – and relied exclusively on the perjurious defense declarations to “justify” 
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deprivation of the plaintiff’s rights to due process, to equal protection of the laws, to equal access 

to goods and services in places of public accommodation and to reasonable accommodation for 

his diagnosed disability. See Exhibit 1 pp. 11 – 13, 19 – 21, 29 – 30, 32 – 34, 39 – 40, 43, and 

46 – 48. Judge Bjelkengren also relied on subjective statements of speculative risk despite there 

being a complete lack of objective evidence of any actual risk ever posed by the plaintiff – which 

is legally necessary to warrant nonservice – in defiance of RCW 49.60.215, WAC 162-26-110 

and related case law. See Exhibit 1 pg. 46 – 47.  

1.13 During her confirmation hearing with the United States Senate on January 25, 2023, Judge 

Bjelkengren stated under oath: 

In my 12 years as assistant attorney general, and in my nine (9) years serving 
as a judge… we are the highest trial court in Washington State so I’m 
frequently faced with issues that I’m not familiar with, and I thoroughly 
review the law, our research, and apply the law to the facts presented to 
me. (emphasis added) 
S.Hrg. 118-29 – Confirmation Hearing on Federal Appointments, 118th
Congress, January 25, 2023.

If this statement provided to the U.S. Senate were true, then, when considering the totality of these 

circumstances, there is no chance Judge Bjelkengren was unaware of the requirements under 

WAC 162-26-110 for warranting nonservice or of well-established Washington law pertaining to 

the differences between private and non-private conversations, both of which she ignored and 

overruled. Judge Bjelkengren had a duty to refer the offending witnesses for prosecution for 

perjury, and to refer their attorney, Whitny Norton, to the Washington State Bar for professional 

misconduct as soon as she reviewed all the materials for the motions but failed to fulfill that duty 

indicating that her entire decision entered on March 22, 2024, was deliberate misconduct. 

Therefore, Judge Bjelkengren, acting in conspiracy with the defendants and their lawyers, did 

knowingly and deliberately abuse the office of Superior Court Judge to interfere with the 

administration of justice, to advance a private interest, and to aid, abet, and conceal felony perjury 

and other offenses, to which she was accomplice, on March 22, 2024. 
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1.14 Neither Whitny Norton nor Gerald Kobluk have made any attempt to cure the issue of 

perjury before or since the hearing on March 22, 2024, despite the plaintiff’s numerous allegations 

supported with evidence in pleadings and exhibits on other matters. See S/N:56, 61, 69, 84, 87, 

91. Spokane Superior Court perpetuates Judge Bjelkengren’s misconduct by continuing to aid,

abet, and conceal, behind a veil of civil procedure, the commission of the herein alleged crimes 

to the clear benefit of the defendants and their lawyers, necessitating Plaintiff’s bringing of this 

motion.  

1.15 On September 24, 2024, Gerald Kobluk filed the defendants’ opposition to the plaintiff’s 

motion for leave to amend the complaint. See S/N:89. Paragraphs 10 and 11 in Kobluk’s 

Opposition indicated that he had reviewed the contents of a recording that was obtained on 

November 8, 2023, implied that the recording was objective evidence of the events of that day, 

disclosed that the allegations in the Complaint matched that evidence, and then pleaded it 

wouldn’t be fair to require his clients to have to admit to the facts derived from that excluded 

evidence. The fact that the evidence proves beyond a reasonable doubt that his clients’ employees 

committed perjury, plus the fact he admitted to having personal knowledge of that evidence, 

equals an admission of guilt as to his ongoing complicity in the commission of perjury and related 

offenses.  

1.16 RPC 3.3 provides: “A lawyer shall not knowingly offer evidence that the lawyer knows to 

be false.” Gerald Kobluk’s involvement in the conspiracy to commit perjury and related offenses 

is well-established. It appears he was assigned to the case to fight this specific issue. His criminal 

conduct has been knowing and willful the whole time. It would create a severe miscarriage of 

justice for this Court to allow the witnesses and their accomplices to continue to advance a criminal 

approach to defending this action, therefore it is appropriate for the Court to refer the witnesses 

and their accomplices for prosecution and to enter an order of contempt.  
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II. EVIDENCE

2.1 Brayden Smith testified, “[h]e did not give me a reason for his request, ask for an 

accommodation, or disclose a disability,” and “I called him back to the front desk and explained 

that I had contacted management and confirmed he had to wear shoes as it was the gym policy 

for health and safety reasons.” Exhibit 2 ¶3. This statement is false because it contradicts 

Kinney’s declaration and the email she attached as Exhibit A in it, and it is unsupported by the 

destroyed Fitness Center surveillance records. See Exhibit 6 ¶5, pg. 9 para. 2; see also Exhibit 

8 ¶3. 

2.2 Brayden Smith testified, “I complied by giving him my manager's email address. After 

that, he went to the locker room, and I didn't see him workout that day. I was shocked and worried 

about what was going to happen. Confrontations like that are not normal at the gym. It was 

surprising to see someone act like that.” Exhibit 2 ¶4. This is a complete fabrication because: 

When I was about to leave the North location, after activating my new 
membership, the young man who helped me set up the membership informed 
me that he had received a text message from you stating that I would not be 
allowed to access the facilities due to a conflict between a dress code policy 
and my need for reasonable accommodation on account of my documented 
sensory issues (i.e., I don’t wear shoes). He indicated the concern is that 
modifying your policy might create additional liability for your company.  
Exhibit 6 pg. 9 para. 2. 

2.3 Brayden Smith testified, “Kara approached him and requested that he wear shoes, pursuant 

to the gym policies in place for the health and safety of all members.” Exhibit 2 ¶6. This is false 

testimony contradicted by Plaintiff’s audio recording. See Exhibit 13. Kinney stated, “if you 

can’t wear something on your feet, we will have to just cancel your membership,” and when 

informed that the company would be sued for that she said, “[t]hat’s fine, go ahead. Because we 

do have our own policies and that is our policy to keep YOU safe.” (emphasis preserved) When 

asked by the plaintiff, “So what you’re saying is you intend to break the law, violate my rights, 

intentionally, after being informed what the law is and what the circumstances of this case are?” 
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“Kara” reiterated, “Yes! The owners would like us to—like you to follow our policy to keep you 

safe.” (emphasis preserved) 

2.4 Brayden Smith testified, “Because Jacob outright refused to engage in a civil conversation, 

yelled, and resisted Kara's efforts to de-escalate the situation, she asked him to leave. He refused.” 

This is false testimony intended to mislead and deceive the court and is contradicted by the audio 

recording, by the 911 call from November 8, 2023, and by the responding deputy’s official 

report. See Exhibit 13; see Exhibit 14; see Exhibit 15. Plaintiff’s behavior, including tone, is 

audibly appropriate and civil while Kinney is heard being unreasonable and threatening in the 

audio. The plaintiff did not yell at “Kara” at any point in the interaction. Kinney attempted to 

coerce the plaintiff by threatening to call the police and the plaintiff calmly informed her that she 

could be personally sued for punitive damages pursuant to RCW 4.24.345 if she did, and that’s 

when Kinney asked the plaintiff to leave. Deputy Hansmann also documented, “the only reason 

the fitness center wanted Jacob trespassed was because he refused to wear shoes.” Id.   

2.5 Kinney testified, “I informed him that his membership was terminated. His membership 

was terminated because of his self-proclaimed proclivity to violent outbursts coupled with his 

outrageous and threatening behavior during our previous interaction.” Exhibit 6 ¶12. The audio 

recording proves conclusively that the plaintiff did not engage in any “outrageous and threatening 

behavior during our previous interaction,” indicating that Kinney’s assertion at ¶12 is false and 

intended to mislead and deceive the court. During “our previous interaction” Kinney did say, “if 

you can’t wear something on your feet, we will have to just cancel your membership,” indicating 

that plaintiff’s membership was cancelled expressly due to his lack of footwear attributed to 

diagnosed sensory disturbances. Additionally, the 911 call audio from November 21, 2023, 

indicates that the plaintiff’s membership was cancelled upon advice from Whitny Norton. See 

Exhibit 16.  
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2.6 Brayden Smith, Ethan Jahn, Jennifer Jerald and Kara Kinney all stated that the plaintiff, 

“raised his voice” and was behaving aggressively after Kinney informed him that his membership 

was canceled, and that the police had to be called because of that behavior. Exhibit 2 ¶12; Exhibit 

3 ¶4 – 5; Exhibit 4 ¶6; Exhibit 6 ¶13. The 911 call audio from November 21, 2023, indicates 

those were all lies intended to mislead the court. See Exhibit 16. On the 911 call, the dispatcher 

asked Kinney twice if the plaintiff was yelling and behaving aggressively, Kinney said, “No,” and 

then explained that the plaintiff’s membership was cancelled because her lawyer – Whitny Norton 

– told her she could cancel his membership. Id.

2.7 Brayden Smith, Ethan Jahn, Jennifer Jerald and Kara Kinney each vaguely allege 

repeatedly that the plaintiff behaved aggressively. Exhibit 2 ¶4, ¶6 – 7, ¶11 – 12, ¶14; Exhibit 

3 ¶3 – 5, ¶8; Exhibit 4 ¶3, ¶6 – 8, ¶12, ¶14; Exhibit 6 ¶8, ¶12 – 13, ¶16, ¶19, ¶21, ¶23. Yet, 

they each fail to articulate any specific acts that pose any risk to anybody. Additionally, none of 

the preserved surveillance records show any signs of aggressive behavior. The Fitness Center 

destroyed the surveillance records of most of the plaintiff’s visits. Had the plaintiff actually 

behaved in any aggressive manner, those records would have been preserved. The defendants 

destroyed the surveillance records specifically because they couldn’t be used to support the 

subjective claims in the declarations but could be used by the plaintiff to impeach the declarants. 

The issue of spoliation was properly brought before the court on March 8, 2024, yet has gone 

unaddressed ever since. See Exhibit 8 ¶6, ¶12, pg. 6 para. 2; see Exhibit 9 ¶3, ¶5, pg. 5 para. 

2; see Exhibit 10 ¶12; see Exhibit 11 ¶14; see Exhibit 12 ¶13, ¶22, pg. 8 para. 1; see also 

Exhibit 7.  

2.8 Kinney testified, “if any member acted in the threatening, aggressive, and intimidating 

manner Jacob did our reaction would have been the same…our actions were in no way motivated 

by his alleged sensory issues.” Exhibit 6 ¶23. This is obviously false testimony intended to 

mislead the court. Each declaration identifies Plaintiff’s bare feet as the main point of contention 
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and indicates that the plaintiff was repeatedly confronted by staff about the issue. See Exhibit 2 

¶3 – 4, ¶6; see Exhibit 3 ¶3, ¶9; see Exhibit 4 ¶3, ¶10, ¶12 – 13; see Exhibit 5 ¶3 – 4, ¶7, ¶14; 

see Exhibit 6 ¶5 – 8, ¶12, ¶18 – 21, ¶23. Kinney knew the plaintiff did not wear shoes due to 

sensory issues. Exhibit 6 ¶5, ¶8, ¶16 – 17, pg. 9 para. 2, 5. The plaintiff responded to each 

instance of harassment by citing statutes and administrative codes intended by the legislature to 

protect him. See Exhibit 2 ¶4, ¶6, ¶8, ¶12; see Exhibit 3 ¶5; see Exhibit 5 ¶3 – 5, ¶10, ¶14; see 

Exhibit 6 ¶5, ¶8, pg. 10 – 12; see also Exhibit 13. Each declaration subjectively alleges Plaintiff 

was aggressive, intimidating, outrageous, etc., without articulation of specific acts that are 

objectively those things and/or without objective evidence to support those allegations. See 

Exhibit 2 ¶6 – 7, ¶11 – 12, ¶14; see Exhibit 3 ¶3 – 5, ¶8; see Exhibit 4 ¶3, ¶6 – 8, ¶12; see 

Exhibit 5 ¶14; see Exhibit 6 ¶8, ¶12 – 13, ¶16, ¶19, ¶21, ¶23. Jerald indicated that the plaintiff 

responded to each confrontation from staff in the same manner. See Exhibit 4 ¶7. Kinney and 

Smith both testified that the plaintiff responded aggressively and outrageously on November 8, 

2023. See Exhibit 2 ¶6 – 7, ¶11; see Exhibit 6 ¶8, ¶12, ¶16, ¶19, ¶21. Plaintiff’s recording 

proves conclusively that his behavior was appropriate, calm, non-threatening and reasonable 

when confronted by staff, when citing legal authorities in response, and when opposing 

discrimination and harassment. See also Exhibit 13. Smith testified that the plaintiff yelled at 

Kinney. Exhibit 2 ¶7. Plaintiff’s recording proves conclusively that the plaintiff did not yell at 

anyone. When asked by dispatchers if the plaintiff was “yelling” or otherwise behaving 

violently/aggressive, Kinney denied both times on November 8, 2023, and November 21, 2023. 

See Exhibit 14; see Exhibit 16. Kinney indicated to emergency services and law enforcement 

that the only reason she wanted the plaintiff trespassed was because of his sensory issues, without 

raising any allegations of “threatening, aggressive and intimidating” behavior. See Exhibit 14; 

see Exhibit 15. When the deputies refused to trespass the plaintiff on November 8, they advised 

the gym not to cancel Plaintiff’s membership due to his lack of footwear without consulting with 
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their lawyers. See Exhibit 15. Kinney stated on November 21 that she cancelled Plaintiff’s 

membership because her lawyer said she could. See Exhibit 16.  

2.9 Plaintiff’s audio recording from November 8, in conjunction with the corresponding 911 

call audio and the responding deputy’s report, objectively proves: 1) the plaintiff’s behavior was 

appropriate, calm, civil, non-threatening, rational and reasonable when confronted by staff 

regarding his bare feet; 2) that the shoes issue was pressed for the plaintiff’s own safety; 3) that 

the defendants’ actions were entirely motivated by intolerance for plaintiff’s sensory condition; 

4) that the defendants’ acted knowingly, maliciously and deliberately unlawfully to harm the

plaintiff; and 5) that the declarations are littered with false material statements knowingly 

provided with intent to mislead and deceive the court throughout. Additionally, no objective 

evidence exists to support any of the subjective, vague and remote/speculative claims of the 

declarants, but objective evidence does exist to unequivocally disprove those claims. See Exhibit 

13; see Exhibit 14; see Exhibit 15. 

2.10 Jennifer Jerald made several ambiguous, speculative, subjective, unclear, unqualified and 

vague statements in her declaration, unsupported with objective evidence and contradicted by 

objective evidence brought before the court, or by statements of the other declarants, indicating 

that she did not know what she was talking about and that her declaration was intentionally false, 

inflammatory and specifically intended to defame the plaintiff. See Exhibit 4 ¶3 – 5, ¶7 – 8, ¶10, 

¶12 – 14; see also Exhibit 10 ¶1, ¶3 – 8, ¶12 – 14, pp. 7 – 8. Despite the overwhelmingly 

speculative and subjective nature of Jerald’s declaration, the complete lack of objective evidence 

to support Jerald’s claims, the contradictions between Jerald’s statements and objective evidence 

submitted to the court, the contradictions between Jerald’s statements and those of other 

declarants, and the plaintiff’s numerous objections, Judge Bjelkengren primarily relied upon 

Jerald’s declaration for determining, “Mr. Niederquell was removed, and it was because of his 

behaviors, in violation of the contract, and just in violation of basic expectations of human 
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interactions in public, that Mr. Nierderquell’s membership was terminated.” Exhibit 1 pg. 47. 

Judge Bjelkengren made this determination based entirely on subjective claims that were 

conclusively disproven by the objective evidence of the 911 call audio, Deputy Hansmann’s 

official report, and the plaintiff’s audio recording, and were unsupported by any objective 

evidence produced by the declarants. Judge Bjelkengren’s conduct appears to be hate motivated.  

IV. LEGAL STANDARD

RCW 9A.72.080 provides: “Every unqualified statement of that which one does not know 

to be true is equivalent to a statement of that which he or she knows to be false.” 

RCW 9A.72.020 provides: “A person is guilty of perjury in the first degree if in any official 

proceeding he or she makes a materially false statement which he or she knows to be false under 

an oath required or authorized by law.” 

RCW 9A.72.150 provides:  
A person is guilty of tampering with physical evidence if, having reason to 
believe that an official proceeding is pending or about to be instituted and 
acting without legal right or authority, he or she destroys, mutilates, conceals, 
removes, or alters physical evidence with intent to impair its appearance, 
character, or availability in such pending or prospective official proceeding. 
(emphasis added) 

RCW 9A.76.080 provides:  
“A person is guilty of rendering criminal assistance in the second degree if 
he or she renders criminal assistance to a person who has committed or is 
being sought for a class B or class C felony or an equivalent juvenile offense 
or to someone being sought for violation of parole, probation, or community 
supervision.” (emphasis added) 

RCW 9A.76.050 provides: 
 A person "renders criminal assistance" if, with intent to prevent, hinder, or 
delay the apprehension or prosecution of another person who he or she knows 
has committed a crime or juvenile offense or is being sought by law 
enforcement officials for the commission of a crime or juvenile offense or 
has escaped from a detention facility, he or she: (emphasis added) 
(3) Provides such person with money, transportation, disguise, or other
means of avoiding discovery or apprehension; or (emphasis added)
(4) Prevents or obstructs, by use of force, deception, or threat, anyone from
performing an act that might aid in the discovery or apprehension of such
person; or (emphasis added)
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(5) Conceals, alters, or destroys any physical evidence that might aid in the
discovery or apprehension of such person. (emphasis added)

RCW 9A.80.010 provides: “A public servant is guilty of official misconduct if, with intent 

to obtain a benefit or to deprive another person of a lawful right or privilege he or she intentionally 

commits an unauthorized act under color of law, or he or she intentionally refrains from 

performing a duty imposed upon him or her by law.” 

RCW 9A.28.040 provides: “A person is guilty of criminal conspiracy when, with intent 

that conduct constituting a crime be performed, he or she agrees with one or more persons to 

engage in or cause the performance of such conduct, and any one of them takes a substantial step 

in pursuance of such agreement.” 

RCW 9.72.090 provides:  
Whenever it shall appear probable to a judge, magistrate, or other officer 
lawfully authorized to conduct any hearing, proceeding or investigation, that 
a person who has testified before such judge, magistrate, or officer has 
committed perjury in any testimony so given, or offered any false evidence, 
he or she may, by order or process for that purpose, immediately commit such 
person to jail or take a recognizance for such person's appearance to answer 
such charge. In such case such judge, magistrate, or officer may detain any 
book, paper, document, record or other instrument produced before him or 
her or direct it to be delivered to the prosecuting attorney. 

V. CONCLUSION

Based on the foregoing facts, evidence and applicable law, it is clear that: 1) the declarants 

submitted declarations containing numerous materially false statements specifically intended to 

mislead and deceive the Court; 2) that Whitny Norton and Gerald Kobluk knew about the perjury; 

3) that spoliation of evidence did occur; 4) that Whitny Norton is responsible for the destruction

of evidence; 5) that Whitny Norton, Gerald Kobluk and Charnelle Bjelkengren each had an ethical 

duty and legal obligation to cure perjury and spoliation; 6) that the actors acted in concert to 

interfere with the administration of justice, to advance a private interest, and to commit perjury 

and related offenses; and 7) that this Court should grant this motion and refer Brayden Smith, 
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Ethan Jahn, Rod Walker, Jennifer Jerald, Kara Kinney, Whitny Norton, Gerald Kobluk and 

Charnelle Bjelkengren for prosecution for perjury and related offenses, and should issue the 

appropriate orders for contempt.  

DATED THIS ___ Day of October, 2024. 

 JACOB NIEDERQUELL 
Plaintiff 
541-659-4785
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON 
IN AND FOR THE COUNTY OF SPOKANE 

JACOB NIEDERQUELL 
Plaintiff, 

Vs. 

THE FITNESS CENTER, INC. d/b/a 
SPOKANE FITNESS CENTER, and JOSEPH 
“JOEY” G and ALISON J FENSKE, and 
GENE CAVENDER, and KARA S and ERIC 
W KINNEY. 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 23-2-04946-32 

DECLARATION OF JACOB 
NIEDERQUELL 

I, JACOB NIEDERQUELL, hereby declare as follows: 

1. I am over the age of 18, have personal knowledge of, and am competent to testify to the

matters contained herein.

2. I am the plaintiff in the above-entitled action.

3. Attached herein are the exhibits cited in Plaintiff’s Motion to Refer Witnesses and

Officials for Prosecution for Perjury and Other Crimes.

4. Attached hereto as Exhibit 1 is a true and correct copy of the transcript from the hearing

on March 22, 2024, with Judge Bjelkengren presiding. Portions relevant to Plaintiff’s

motion are highlighted for the Court’s consideration.
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5. Attached hereto as Exhibit 2 is a true and correct copy of the Declaration of Brayden

Smith filed on January 5, 2024. Portions relevant to Plaintiff’s motion are highlighted for

the Court’s consideration.

6. Attached hereto as Exhibit 3 is a true and correct copy of the Declaration of Ethan Jahn

filed on January 5, 2024. Portions relevant to Plaintiff’s motion are highlighted for the

Court’s consideration.

7. Attached hereto as Exhibit 4 is a true and correct copy of the Declaration of Jennifer

Jerald filed on January 5, 2024. Portions relevant to Plaintiff’s motion are highlighted for

the Court’s consideration.

8. Attached hereto as Exhibit 5 is a true and correct copy of the Declaration of Rod Walker

filed on January 5, 2024. Portions relevant to Plaintiff’s motion are highlighted for the

Court’s consideration.

9. Attached hereto as Exhibit 6 is a true and correct copy of the Declaration of Kara Kinney

filed on January 5, 2024. Portions relevant to Plaintiff’s motion are highlighted for the

Court’s consideration.

10. Attached hereto as Exhibit 7 is a true and correct copy of Defendant Cavender’s

supplemental answers and responses to Plaintiff’s first set of interrogatories and requests

for production of documents tendered to Defendant Cavender. Portions relevant to

Plaintiff’s motion are highlighted for the Court’s consideration.

11. Attached hereto as Exhibit 8 is a true and correct copy of Plaintiff’s Objection to the

Declaration of Brayden Smith filed on March 8, 2024. Portions relevant to Plaintiff’s

motion are highlighted for the Court’s consideration.
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12. Attached hereto as Exhibit 9 is a true and correct copy of Plaintiff’s Objection to the

Declaration of Ethan Jahn filed on March 8, 2024. Portions relevant to Plaintiff’s motion

are highlighted for the Court’s consideration.

13. Attached hereto as Exhibit 10 is a true and correct copy of Plaintiff’s Objection to the

Declaration of Jennifer Jerald filed March 8, 2024. Portions relevant to Plaintiff’s motion

are highlighted for the Court’s consideration.

14. Attached hereto as Exhibit 11 is a true and correct copy of Plaintiff’s Objection to the

Declaration of Rod Walker filed March 8, 2024. Portions relevant to Plaintiff’s motion

are highlighted for the Court’s consideration.

15. Attached hereto as Exhibit 12 is a true and correct copy of Plaintiff’s Objection to the

Declaration of Kara Kinney filed March 8, 2024. Portions relevant to Plaintiff’s motion

are highlighted for the Court’s consideration.

16. Attached hereto as Exhibit 13 is a true and correct transcript of the audio recording

submitted as evidence for Judge Bjelkengren’s consideration at the hearing held March

22, 2024. The transcript contains the full and unedited interaction between the plaintiff

and Defendant Kinney on November 8, 2023. Portions relevant to Plaintiff’s motion are

highlighted for the Court’s consideration.

17. Attached hereto as Exhibit 14 is a true and correct transcript of the 911 call audio from

Defendant Kinney’s call to emergency services on November 8, 2023, submitted as

evidence for Judge Bjelkengren’s consideration at the hearing held March 22, 2024. The

transcript contains the full and unedited interaction between Defendant Kinney and the
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911 call operator on November 8, 2023. Portions relevant to Plaintiff’s motion are 

highlighted for the Court’s consideration. 

18. Attached hereto as Exhibit 15 is a true and correct copy of Deputy Hansmann’s official

report submitted by Deputy Hansmann on November 8, 2023, after he concluded his

investigation and cleared the scene in response to Defendant Kinney’s call to emergency

services, which was submitted as evidence for Judge Bjelkengren’s consideration at the

hearing held March 22, 2024. The exhibit contains the full narrative and report provided

by Deputy Hansmann and sworn under oath at the time of his filing the report. Portions

relevant to Plaintiff’s motion are highlighted for the Court’s consideration.

19. Attached hereto as Exhibit 16 is a true and correct transcript of Defendant Kinney’s call

to emergency services on November 21, 2023. The transcript contains the full and

unedited interaction between Defendant Kinney and the 911 call operator on November

21, 2023. Portions relevant to Plaintiff’s motion are highlighted for the Court’s

consideration.

I declare under penalty of perjury under the laws of the State of Washington that the foregoing 

is true and correct.  

DATED this _____ Day of October, 2024 

____________________________ 
JACOB NIEDERQUELL 
PLAINTIFF 
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SPOKANE
________________________________________________________
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)
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________________________________________________________
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VERBATIM REPORT OF PROCEEDINGS

March 22, 2024

THE COURT:  All right.  I have two motions

presented to me for this afternoon in the matter of

Jacob Niederquell.  And did I pronounce your name

correctly?  

MR. NIEDERQUELL:  Niederquell, Your Honor. 

THE COURT:  Niederquell, versus the Fitness

Center, Spokane Fitness Center, Alison Fenske, Gene

Cavender, and Kara and Eric Kinney, Case No. 

23-2-0494632.

And Mr. Kobluk is representing the

defendants.  Mr. Niederquell is representing himself.  

I do want to make the parties aware that I 

am a member of The Fitness Center.  I don't know anybody

named.  I have no relationship with any of the

defendants other than simply being a member, and so I 

wanted to put that on the record in case anybody wanted

to disqualify me from this matter.  I can assure you

that my membership would not affect my ability to be

fair and impartial in this matter.  

Do you have any concerns, Counsel?  

MR. KOBLUK:  I have none. 

THE COURT:  Do you have any concerns?  

33

VERBATIM REPORT OF PROCEEDINGS

March 22, 2024

THE COURT: All right. I have two motions

presented to me for this afternoon in the matter of

Jacob Niederquell. And did I pronounce your name

correctly?

Case No.

23-2-0494632.

I do want to make the parties aware that I

am a member of The Fitness Center.

I have no relationship with any of the

defendants other than simply being a member, and so I

wanted to put that on the record in case anybody wanted

to disqualify me from this matter. I can assure you

that my membership would not affect my ability to be

fair and impartial in this matter.

THE COURT:
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MR. NIEDERQUELL:  Did you say you don't know

anybody involved, any of the named parties?  

THE COURT:  I don't know anybody involved.  

I've just been there before, that's all.  

Are you okay with me hearing the case, or do

you want me disqualified?  And it's no offense if you

want me disqualified. 

MR. NIEDERQUELL:  I don't think that's 

necessary. 

THE COURT:  So you'd like to proceed?  

MR. NIEDERQUELL:  Yes, ma'am. 

THE COURT:  All right.  And so the two

motions that are presented are a motion to object to the

substitution of counsel.  Whitny Norton withdrew, and

Mr. Kobluk, am I pronouncing your name correct?  

MR. KOBLUK:  Kobluk. 

THE COURT:  Kobluk, thank you, has

substituted.  And there is an objection to that, and

then there's a motion for a preliminary injunction.  So

I'll hear the objection to the notice of withdrawal

first.  And so, Mr. Niederquell, when you're ready you

can stand at the podium and present your objection.  

MR. NIEDERQUELL:  Okay.  First, I would like

to ask if the Court has had an opportunity to review the

documentation that I've provided, the physical evidence?  

THE COURT:

Are you okay with me hearing the case, or do

you want me disqualified? And it's no offense if you

want me disqualified.

I don't know anybody involved.

I've just been there before, that's all.

MR. NIEDERQUELL: I don't think that's

necessary.

THE COURT: So you'd like to proceed?

MR. NIEDERQUELL: Yes, ma'am.

THE COURT: All right. And so the two

motions that are presented are a motion to object to the

substitution of counsel. Whitny Norton withdrew, and

Mr. Kobluk, am I pronouncing your name correct?

THE COURT: Kobluk, thank you, has

substituted. And there is an objection to that, and

then there's a motion for a preliminary injunction. So

I'll hear the objection to the notice of withdrawal

first.

MR. NIEDERQUELL: Okay. First, I would like

to ask if the Court has had an opportunity to review the

documentation that I've provided, the physical evidence?
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THE COURT:  Yes, and I should have gone, 

actually, gone through that to begin with.  So I have

reviewed everything.  First, I'll start with just the

motion that you're going to -- your objection to the

withdrawal and substitution of counsel.  I've reviewed

the notice, the amended notice, the objection to motion

to withdraw, and the declaration of Ms. Norton, of

Mr. Kobluk, and there is -- just one moment, a response, 

I believe.  

MR. NIEDERQUELL:  And objection to the

declaration of Ms. Norton. 

THE COURT:  Yes.  Yes.  

MR. NIEDERQUELL:  I don't see her here, 

but -- 

THE COURT:  And she wouldn't be here because

she's already withdrawn from the case, but you can go

ahead and present your argument.  

MR. NIEDERQUELL:  Well, I objected to her

declaration at paragraph 5 because she declares under

penalty of perjury, quote:  "I have at all times acted

with the utmost integrity, professionalism in regard for

the rules for professional conduct," unquote.  And that

struck me as quite dishonest, because we had some

correspondence early on in November, early on in the

case, where I first pointed out some misconduct

THE COURT: Yes, and I should have gone,

actually, gone through that to begin with. So I have

reviewed everything.

I've reviewed

the notice, the amended notice, the objection to motion

to withdraw, and the declaration of Ms. Norton, of

Mr. Kobluk, and there is -- just one moment, a response,

I believe.

MR. NIEDERQUELL: And objection to the

declaration of Ms. Norton.

THE COURT: And she wouldn't be here because

she's already withdrawn from the case, but you can go

ahead and present your argument.

MR. NIEDERQUELL Well, I objected to her

declaration at paragraph 5 because she declares under

penalty of perjury, quote: "I have at all times acted

with the utmost integrity, professionalism in regard for

the rules for professional conduct," unquote.
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involving a nonlawyer legal assistant providing legal

advice to Spokane Fitness management, which resulted in

further rights, depravation, and injuries and damages, 

and the production of a notice of trespass.  It's 

improperly formatted and is missing some key things that

are required by state law.  

I don't believe that the attorney of record

provided such an inadequate notice.  I believe that it

was the rookie, nonlawyer legal assistant who provided

the advice for that notice.  And so under RPC's, that's 

misconduct.  That was the first point that I addressed

in my objection.  

The second point, or, well, the second point

is kind of like the first point, in that the same

nonlawyer legal assistant provided a letter to Spokane

Fitness management that was also shared with Spokane

County Sheriff's Office deputies when they were called

to remove me on November 21st. 

THE COURT:  Okay.  I'm going to stop you

there, because some of what you're going to get into, 

I'm anticipating, is the actual motion for preliminary

injunction.  

Right now, I just want to hear why you are

in disagreement with Ms. Norton withdrawing and

Mr. Kobluk substituting as counsel.  

And so under RPC's, that's

misconduct. That was the first point that I addressed

in my objection.

THE COURT: Okay. I'm going to stop you

there, because some of what you're going to get into,

I'm anticipating, is the actual motion for preliminary

injunction.

Right now, I just want to hear why you are

in disagreement with Ms. Norton withdrawing and

Mr. Kobluk substituting as counsel.



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

01:40

01:41

01:41

01:41

01:41

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

7

Is there a legal basis that that can't 

happen?  

MR. NIEDERQUELL:  Well, I'm suspicious of

the perjury that's in this particular case, that it came

from Ms. Norton's office rather than from the staff at

Spokane Fitness, specifically.  I think I went over in

my objections to their declarations, I believe I went

over why I'm suspicious of that, and it has to do with

the fact that a legal assistant at Ms. Norton's firm

drafted those declarations that were signed by those

staff, and there was some concerning verbiage that was

consistent from declaration to declaration that was

inconsistent with the facts of the case that was drafted

by the same person, if that makes sense. 

THE COURT:  Do you have any response to the

defendant's declarations regarding the basis for the

substitution?  

MR. NIEDERQUELL:  I'm sorry?  

THE COURT:  There's -- 

MR. NIEDERQUELL:  Oh, for the basis for

Mr. Kobluk taking over?  

THE COURT:  Yes.  

MR. NIEDERQUELL:  Well, I don't really have

an objection for that.  The only -- the only thing that

I'm concerned about is whether or not Spokane Fitness

Is there a legal basis that that can't

happen?

MR. NIEDERQUELL Well, I'm suspicious of

the perjury that's in this particular case, that it came

from Ms. Norton's office rather than from the staff at

Spokane Fitness, specifically. I think I went over in

my objections to their declarations,

THE COURT: Do you have any response to the

defendant's declarations regarding the basis for the

substitution?
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had coverage for intentional acts and whether they

declared the intentional act that caused this case to

come into being when they contacted their insurer. 

THE COURT:  Okay.  Thank you.  

And I don't need to hear from counsel on

this.  I have reviewed your declaration and I am going

to approve the withdrawal and substitution that have

previously been filed for the reasons that are set out

specifically in the declaration of Mr. Kobluk.  

He has been retained by the insurance

company, and so he is allowed to substitute pursuant to

CR 71, and there's simply no legal basis that the court

-- for the Court not to approve that based on what I've

been presented.  So I am going to deny the objection, I 

guess, and I am going to allow Mr. Kobluk to represent

the defendants in this matter, which brings us to the

plaintiff's motion for preliminary injunction. 

MR. KOBLUK:  Did you want a quick order?  

THE COURT:  Yes. 

MR. KOBLUK:  I didn't see one in the file

from previous counsel, but I've got one.  I did have a 

signature line in there for Ms. Norton, but not knowing

if she was going to be there or not.  

THE COURT:  Okay.  The Court has signed the

order allowing withdrawal and substitution of counsel.  

THE COURT: Okay. Thank you.

And I don't need to hear from counsel on

this. I have reviewed your declaration and I am going

to approve the withdrawal and substitution that have

previously been filed for the reasons that are set out

specifically in the declaration of Mr. Kobluk.

I

guess,

So I am going to deny the objection,

and I am going to allow Mr. Kobluk to represent

the defendants in this matter, which brings us to the

plaintiff's motion for preliminary injunction.

THE COURT: Okay. The Court has signed the

order allowing withdrawal and substitution of counsel.
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So next, moving to the plaintiff's motion

for preliminary injunction.  I have received that

motion, as well as Mr. Niederquell's exhibits that he's 

attached to the motion, and defendant's opposition and

defendants have submitted a number of declarations and

Mr. Niederquell has objected to the declarations, and

he's provided an objection as to each individual.  

That's what I have.  Just one moment.  I need to double

check something, so just thank you for your patience.  

All right.  Am I missing anything that you

filed?  

MR. NIEDERQUELL:  Just the e-mail exhibits

that were filed with the objection on the withdraw. 

THE COURT:  Okay.  So we've moved on from

the objection to withdraw. 

I did get some exhibits attached to your

motion for preliminary injunction, and that did include

a letter.  And what e-mail are you referencing?  

MR. NIEDERQUELL:  The e-mails that I sent

Ms. Norton in February. 

THE COURT:  You want me to -- 

MR. NIEDERQUELL:  Pertaining to the perjury

and the declarations?  

THE COURT:  Do you want me to consider that

as part of your preliminary motion?  

So next, moving to the plaintiff's motion

for preliminary injunction. I have received that

motion, as well as Mr. Niederquell's exhibits that he's

attached to the motion, and defendant's opposition and

defendants have submitted a number of declarations and

Mr. Niederquell has objected to the declarations, and

he's provided an objection as to each individual.

All right. Am I missing anything that you

filed?

MR. NIEDERQUELL: Just the e-mail exhibits

that were filed with the objection on the withdraw.

And what e-mail are you referencing?

THE COURT:

MR. NIEDERQUELL: The e-mails that I sent

Ms. Norton in February.

THE COURT: You want me to --

MR. NIEDERQUELL: Pertaining to the perjury

and the declarations?

THE COURT: Do you want me to consider that

as part of your preliminary motion?
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MR. NIEDERQUELL:  Yes, Your Honor.  I mean, 

it pertains directly to the declarations that were

submitted in opposition to this motion. 

THE COURT:  Okay.  I see that.  You may

proceed with your motion, and so I will give each party

15 minutes.  You can go ahead.  

MR. NIEDERQUELL:  Okay.  I prepared what I 

want to say on this.  So I'm not a lawyer, I'm doing the

best I can to advocate for my rights in the absence of

someone trying to do this, and I have a lot to learn.  

I've probably already learned about as much about this

process since the case started as I knew going into it, 

and I believe I will only get better in time.  

Getting right to it, to be eligible for

preliminary injunction, the moving party must establish

that he has -- A, that he has a clear legal or equitable

right, B, that he has a well-grounded fear of immediate

invasion of that right, and C, that the acts complained

of are either resulting in or will result in actual or

substantial injury to him.  This is from Bellevue Square

LLC v Whole Foods, Washington Court of Appeals 2018. 

THE COURT:  Mr. Niederquell, you're doing

pretty good but I just wanted to remind you that I have

a court reporter in front of me, and she's taking down

every word that's said in the courtroom so just try to

MR. NIEDERQUELL: Yes, Your Honor. I mean,

it pertains directly to the declarations that were

submitted in opposition to this motion.

THE COURT: Okay. I see that. You may

proceed with your motion, and so I will give each party

15 minutes. You can go ahead.

So I'm not a lawyer, I'm doing the

best I can to advocate for my rights in the absence of

someone trying to do this, and I have a lot to learn.
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go a little bit slower. 

MR. NIEDERQUELL:  Oh, okay. 

THE COURT:  Thank you.  

MR. NIEDERQUELL:  An injunction does not

issue as an absolute right and is granted only on clear

showing of necessity.  But if the elements of necessity

and irreparable injury are proven, it is the Court's 

duty to grant the injunction, Holmes Harbor Water

Company Inc. V Page, Washington Court of Appeals 1973. 

It is clear from the pleadings and from the

legal authorities relied upon therein that I have a 

legal right being deprived of me in this case and that I 

have a well-grounded fear of immediate and continued

invasion of that right based on the threats issued by

the defendants, and that the acts I'm complaining of in

this motion have already resulted in and are continuing

to result in actual substantial injuries for me.  

Namely, I have constitutional rights to be

free from discrimination in places of public

accommodation to the full enjoyment of, quote, "all

goods, services, benefits, privileges, accommodations

and facilities of places of public accommodation, and to

exercise personal liberty to choose which businesses I 

will transact with to meet my personal needs or wants." 

Under the 14th Amendment to the US

 have constitutional rights to be

free from discrimination in places of public

accommodation to the full enjoyment of, quote, "all

goods, services, benefits, privileges, accommodations

and facilities of places of public accommodation, and to

exercise personal liberty to choose which businesses I

will transact with to meet my personal needs or wants."

I

the 14th Amendment to the USUnder

MR. NIEDERQUELL:
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constitution, and under Article 1, section 12 of the

constitution of the state of Washington, I have the

right to equal protection of the laws, which includes

the protections guaranteed to me under chapter 49.60 RCW

and Title 3 of the ADA. 

The acts of the defendants have created

irreparable harm to me because they have deprived me of

these constitutionally secured rights without due

process and because such assaults on my personal dignity

cannot be remedied simply with money damages.  See

Floeting vs. Group Health Coop, Washington Supreme

Court, 2019.  Preliminary injunctions are most commonly

used to protect and preserve the constitutional rights

of parties because violations of constitutions

protections are inherently injurious beyond the scope of

remedy of monitory damages.  

A preliminary injunction is one of the most

powerful tools of the courts to ensure fairness and

equity throughout the litigation process.  The primary

purpose of preliminary injunctions used in civil cases

is to restore and/or preserve status quo, the last

peaceable state preceding a controversy during the

litigation of the matter.  

In this case, status quo, the last peaceable

state preceding the controversy was the period between

constitution, and under Article 1, section 12 of the

constitution of the state of Washington, I have the

right to equal protection of the laws, which includes

the protections guaranteed to me under chapter 49.60 RCW

and Title 3 of the ADA.
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November 1st, 2023, and November 7th, 2023, when I made

daily use of Spokane Fitness Center facilities without

being subject to discrimination, harassment, or other

abuses.  

On November 7th, when an employee passed

along a message from the manager to me to the effect of

a refusal to accommodate my medical needs, in violation

of WAC 162-26-080, and especially on November 8th when

the manager stated clearly and concisely on record, 

quote, "If you can't wear anything on your feet, we will

just have to cancel your membership," unquote.  Stated

that she knowingly and intentionally was breaking the

law and violating my rights, quote, "for your safety," 

unquote.  Challenged me to hold her and her company

accountable for knowing and intentional lawbreaking, and

then violated RCW 4.24.345 by unlawfully summoning law

enforcement to aid with that fulfilling purpose. 

THE COURT:  Mr. Niederquell. 

MR. NIEDERQUELL:  That's when this

controversy began. 

THE COURT:  I do have a question for you.  

So you indicated that you were told that you were going

to be -- there was a refusal to accommodate your medical

needs.  And so I'm asking if there's anything that you

can point to in the e-mails or the letters that indicate

especially on November 8th when

the manager stated clearly and concisely on record,

quote, "If you can't wear anything on your feet, we will

just have to cancel your membership," unquote. Stated

that she knowingly and intentionally was breaking the

law and violating my rights, quote, "for your safety,"

unquote. Challenged me to hold her and her company

accountable for knowing and intentional lawbreaking, and

then violated RCW 4.24.345 by unlawfully summoning law

enforcement to aid with that fulfilling purpose.

THE COURT: Mr. Niederquell.

HE COURT: I do have a question for you.T
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legally reasonable.  

A refusal to accommodate the reasonable

needs of a person covered under chapter 162-26, 

Washington Administrative Code, and under chapter 49.60

RCW constitutes unlawful discrimination, and employers

are strictly liable for that cause of action when

employees refuse to accommodate for the needs of

customers.  Upon introducing herself to me on November

8, 2023, defendant Kinney stated on record, quote, "If

you can't wear anything on your feet, we will just have

to cancel your membership," unquote, to which I replied, 

quote, "you can't do that, that's against the law," 

unquote.  

Kinney went on to explain that the rule

existed for my safety and that she wanted me to follow

Spokane Fitness policy to keep me safe.  

Defendant Kinney clearly had not received

adequate training on the ADA and Washington law against

discrimination sufficient from knowing that, quote, 

"Risk to the person with a disability is not a reason to

deny service," unquote.  

When she made that statement on record, 

Washington Administrative Code 26-100, after I filed

this motion, defendants responded and included five

declarations sworn to, signed, and submitted by Spokane

Upon introducing herself to me on November

8, 2023, defendant Kinney stated on record, quote, "If

you can't wear anything on your feet, we will just have

to cancel your membership," unquote, to which I replied,

quote, "you can't do that, that's against the law,"

unquote.

Kinney went on to explain that the rule

existed for my safety and that she wanted me to follow

Spokane Fitness policy to keep me safe.

 I filed

this motion, defendants responded and included five

declarations sworn to, signed, and submitted by Spokane
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Fitness staff, which declarations all contain perjury.  

I have provided the Court with evidence for

its consideration to determine that all five

declarations contain perjury, including a copy of the

police report authored by Deputy Hansmann which

substantially contradicts numerous statements made by

Spokane Fitness staff in their declarations. 

Namely, Spokane Fitness staff make numerous

assertions that I behave myself, quote, "aggressively," 

or quote, "intimidating," on November 8th, 2023, when

Kinney first knowingly and intentionally summoned law

enforcement unlawfully.  

They also stated falsely in their

declarations that subsequent confrontations resulted in

aggressive behavior, that law enforcement were summoned

because of my behavior, etcetera.  

THE COURT:  You have one minute left.

MR. NIEDERQUELL:  I'm almost done.  Spokane

Fitness has dramatically and repeatedly changed its

story for why they refused to accommodate my medical

needs.  First, they refused to accommodate out of a 

concern for some unspecified potential increase of

liability.  Then they refused to accommodate out of

concern for my own safety.  Then they changed it to

unsubstantiated and unprovable claims that being

Fitness staff, which declarations all contain perjury.

I have provided the Court with evidence for

its consideration to determine that all five

declarations contain perjury, including a copy of the

police report authored by Deputy Hansmann which

substantially contradicts numerous statements made by

Spokane Fitness staff in their declarations.

Namely, Spokane Fitness staff make numerous

assertions that I behave myself, quote, "aggressively,"

or quote, "intimidating," on November 8th, 2023, when

Kinney first knowingly and intentionally summoned law

enforcement unlawfully.

They also stated falsely in their

declarations that subsequent confrontations resulted in

aggressive behavior, that law enforcement were summoned

because of my behavior, etcetera.

Then they changed it to

unsubstantiated and unprovable claims that being

Then they refused to accommodate out of

concern for my own safety.

First, they refused to accommodate out of a

concern for some unspecified potential increase of

liability.

MR. NIEDERQUELL: I'm almost done. Spokane

Fitness has dramatically and repeatedly changed its

story for why they refused to accommodate my medical

needs.
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barefoot created immediate and likely risk of

substantial harm to others, all before settling on the

clearly false and misleading claims that my behavior was

aggressive or even inappropriate without evidence to

support that claim and despite evidence that refutes it.  

It is common for defendants in

discrimination cases to raise pretextual defenses to the

allegations, and when they do it is common for those

defendants to change their explanations multiple times

while looking for something, or anything, to stick, as

defendants in this case have clearly also done.  

I have provided the Court with digital

evidence for its consideration which proves conclusively

that Spokane Fitness Center and staff engaged in

numerous acts, quote, "which directly or indirectly

results in any distinction, restriction or

discrimination, or refusing or withholding from me the

admission, patronage, custom presence or frequency," 

unquote, or which made me feel unwelcome, unsolicited or

undesired, that they engaged in those acts knowingly and

intentionally, depriving of me of my constitutional

rights and that they committed serious criminal offenses

in an attempt to get away with all that knowing and

intentional lawbreaking.

The Supreme Court in Washington held in

all before settling on the

clearly false and misleading claims that my behavior was

aggressive or even inappropriate without evidence to

support that claim and despite evidence that refutes it.

barefoot created immediate and likely risk of

substantial harm to others,

I have provided the Court with digital

evidence for its consideration which proves conclusively

that Spokane Fitness Center and staff engaged in

numerous acts, quote, "which directly or indirectly

results in any distinction, restriction or

discrimination, or refusing or withholding from me the

admission, patronage, custom presence or frequency,"

that they engaged in those acts knowingly and

intentionally, depriving of me of my constitutional

rights and that they committed serious criminal offenses

in an attempt to get away with all that knowing and

intentional lawbreaking.
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proper foundation, it's not admissible. 

Plaintiff relies heavily on a recording.  He

indicates statements on the record.  There is no record.  

Plaintiff indicates that he provided digital evidence to

prove his case.  Again, nothing provided under oath.  

And the recording that was provided was a 

recording that was made that did not have the consent of

the parties being recorded.  It was a secret recording, 

and as such, it violates RCW 9.73.030, and is therefore

illegal and inadmissible in all courts pursuant to

9.73.050. 

In some of the written materials that

plaintiff cites to an exception in that statute that

certain unlawful requests or demands can be recorded

without advising the other party, that's not what that

exception says.  The exception actually says it's for

conversation, it's -- quote, "which convey threats of

extorsion, blackmail, bodily harm, or other unlawful

requests or demands."  

And Washington Supreme Court, and then

recently Division 3 have interpreted that phrase

"unlawful requests or demands" to mean that it must be

strictly construed and limited only to acts of a similar

nature to a threat for extorsion, blackmail, or bodily

injury.  So this interpretation that the exception is

And the recording that was provided was a

recording that was made that did not have the consent of

the parties being recorded. It was a secret recording,

and as such, it violates RCW 9.73.030, and is therefore

illegal and inadmissible in all courts pursuant to

9.73.050.

Plaintiff relies heavily on a recording. He

indicates statements on the record. There is no record.

Plaintiff indicates that he provided digital evidence to

prove his case.
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work with him to reasonably accommodate, if he needed to

be, you know, there are some areas obviously where shoes

wouldn't be an issue, like the pool deck or the sauna or

things like that.  But other areas, the gym, the cardio

room, places where the health issues are prevalent, they

were willing to work with him, but plaintiff was not

willing to engage in any discussion of what the

accommodation would be.  

And then the fourth element, the necessary

element, the substantial factor element.  Again, the

plaintiff bears the burden to show that his disability

was a substantial factor for causing termination of his

membership, and that's completely lacking here.  

The Fitness Center acted to enforce a 

facially neutral rule and a policy.  It exists for the

health and safety of its members and staff.  And as

provided in the declarations, again, which are not

contested with any contrary declarations or statements

under oath, the plaintiff was not terminated because of

his alleged sensory issues, he was terminated because he

was disrespectful towards staff which they interpreted

as being aggressive and intimidating.  

He admitted his propensity on day one when

he sent the e-mail to the general manager, he admitted

in that e-mail that he had a propensity for violent

And as

provided in the declarations,

the plaintiff was not terminated because of

his alleged sensory issues, he was terminated because he

was disrespectful towards staff which they interpreted

as being aggressive and intimidating.
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outbursts.  There were repeated business disruptions in

which he claimed:  You can't keep me from going

barefoot.  

And that behavior is what led to the police

having to be called on two separate occasions, and there

was a complete disregard for health and safety -- 

MR. NIEDERQUELL:  Object to that too. 

MR. KOBLUK:  -- and policy and written rules

that he had already agreed to.  So the tactile

hypersensitivity was not the reason for his termination, 

and that's confirmed by the undisputed declarations in

the file.  

And finally, for an injunction to issue

there must be no adequate remedy at law.  An injunction

is to prevent the occurrence of a substantial, 

irreparable injury.  It's not to remedy a completed

wrong that's already happened.  

Similarly, and as acknowledged by the

plaintiff, an injunction is to preserve the status quo.  

The status quo in this case is the plaintiff's 

membership has been terminated and he has been

trespassed from the facility.  

And if those actions are wrong, he has a 

legal remedy, and he has exercised that remedy by filing

a lawsuit for money damages.  

And that behavior is what led to the police

having to be called on two separate occasions,

So the tactile

hypersensitivity was not the reason for his termination,

and that's confirmed by the undisputed declarations in

the file.
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laws of the state of Washington that the foregoing

document entitled Exhibit B, C or D is a true and

correct copy of the same document, and I did certify

that they are evidence.  There's -- they should

absolutely be accepted as evidence, each of my exhibits

that I filed on this.  

I've provided with -- I provided the Court

with the digital evidence, the recording that I attached

to an e-mail that I sent Ms. Norton prior to

Mr. Kobluk's taking over of the case.  And in that

e-mail there was a recording that was lawfully obtained

under the exception that he referenced in the statute

that shows that Ms. Kinney knew that what she was doing

was unlawful, that she was depriving me of my rights

intentionally, and that she was challenging me to

attempt to hold her accountable.  

Ms. Kinney started her declaration talking

about how I paid for my gym membership, and I am almost

certain, and I know this is speculative, but I'm almost

certain this had something to do with her brazen

approach on November 8th when she expressed knowingly

and intentionally violating my rights and challenged me

to hold her responsible, because lawsuits are expensive, 

and attorneys' fees are even more expensive.  And so I 

think it's improper for Mr. Kobluk to assert that the

And in that

e-mail there was a recording that was lawfully obtained

under the exception that he referenced in the statute

that shows that Ms. Kinney knew that what she was doing

was unlawful, that she was depriving me of my rights

intentionally, and that she was challenging me to

attempt to hold her accountable.

I've provided with -- I provided the Court

with the digital evidence, the recording that I attached

to an e-mail that I sent Ms. Norton prior to

Mr. Kobluk's taking over of the case.

And so I

think it's improper for Mr. Kobluk to assert that the
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police were called because of behavior, especially on

November 8th.  When you've reviewed the recording, you

can see that there's no sign of behavior warranting a 

refusal of service, much less a call to emergency

services.  

And if you review Deputy Hansmann report

that he filed in his official report from that call, he

says explicitly that the only reason they wanted me

removed was because I don't wear shoes.  And so I would

ask the Court to strongly consider the pretextual nature

of any claims of behavior or any such arising

substantially from that point or especially related to

that point by the defense.  

And I'm having a little bit of a confusion

moment here, bear with me.  Oh, also, I am diagnosed

with autism spectrum disorder, without intellectual or

language impairment, requiring substantial support.  It

is level 2 ASD diagnosis, and under the statutes of the

state of Washington, I am considered a vulnerable adult.  

Therefore, the defendant's actions are absolutely

deplorable and abusive, and the purpose, according to

the Supreme Court of Washington, for the existence of

laws that ban discrimination in place of public

accommodation is, quote, "to vindicate" the injuries to

personal dignity that surely accompany not being allowed

When you've reviewed the recording, you

can see that there's no sign of behavior warranting a

refusal of service, much less a call to emergency

services.

police were called because of behavior, especially on

November 8th.

And if you review Deputy Hansmann report

that he filed in his official report from that call, he

says explicitly that the only reason they wanted me

removed was because I don't wear shoes. And so I would

ask the Court to strongly consider the pretextual nature

of any claims of behavior or any such arising

substantially from that point or especially related to

that point by the defense.
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the same access that other people have.  

The defense has said that I was treated

substantially the same as anyone else was treated, but I 

didn't see anyone else being confronted by staff while

they were doing their workouts, or anything like that, 

and being harassed about their appearances or anything

of that nature.  

I didn't see other people being told that

they would have police called on them, you know, and

being -- having a scene created in front of other

members, I didn't see that happening for anybody but me.  

I'm the only person being treated that way.  I opened up

the opportunity for Spokane Fitness management to

communicate with me discretely, appropriately, and in

writing through e-mail on November 1st.  

Spokane Fitness management decided that they

would rather embarrass me and harass me in front of

other members by causing a scene, and they caused a 

scene on at least two occasions when they unlawfully

summoned law enforcement to hurt me and to deprive me of

my rights.  

When Kara Kinney, on November 21st, informed

me that she was canceling my membership, she leaned

forward into my face and smiled the biggest smile to

tell me she was canceling my membership. 

I didn't see other people being told that

they would have police called on them, you know, and

being -- having a scene created in front of other

members,

but I

didn't see anyone else being confronted by staff while

they were doing their workouts, or anything like that,

and being harassed about their appearances or anything

of that nature.

I opened up

the opportunity for Spokane Fitness management to

communicate with me discretely, appropriately, and in

writing through e-mail on November 1st.

Spokane Fitness management decided that they

would rather embarrass me and harass me in front of

other members by causing a scene, and they caused a

scene on at least two occasions when they unlawfully

summoned law enforcement to hurt me and to deprive me of

my rights.
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someone who wears shoes and happens to be barefoot in

that section of the facility. 

THE COURT:  Okay.  Thank you.  Can you wrap

up your argument, then.  

MR. NIEDERQUELL:  I think I covered

everything.  I'm not entirely sure, but I'll go ahead

and wrap it up. 

THE COURT:  Well, you can look at your

notes.  I want to make sure you have said everything you

need to say.  

MR. NIEDERQUELL:  Well, what bothers me is

when you review the recording that was lawfully obtained

because it has substantial evidence, number one, of

perjury in the declarations.  But number two, that

Ms. Kinney was attempting or actually trying to use the

call to law enforcement to coerce me into surrendering

rights, which is a crime under RCW 9A.36.070, it's the

crime of coercion, and that this was a type of

harassment that occurred of a repeat nature.  And so

those are two of the three exceptions that are in the

statute.  I was the only one who was under obligation to

consent as one party to the conversation, and you get a 

real authentic perspective on what was going through the

mind of the defendant at that time.  

She wanted to use police to coerce me.  She

MR. NIEDERQUELL: Well, what bothers me is

when you review the recording that was lawfully obtained

because it has substantial evidence, number one, of

perjury in the declarations. But number two, that

Ms. Kinney was attempting or actually trying to use the

call to law enforcement to coerce me into surrendering

rights, which is a crime under RCW 9A.36.070, it's the

crime of coercion, and that this was a type of

harassment that occurred of a repeat nature.

I was the only one who was under obligation to

consent as one party to the conversation, and you get a

real authentic perspective on what was going through the

mind of the defendant at that time.

She wanted to use police to coerce me. She
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didn't think that I could hold her accountable, and

apparently now with all of the perjury and behavior

claims and all of that, she thought she could simply lie

to the court to get away with it.  

And in that recording she explicitly said

that the reason why that particular rule exists was for

my safety.  And she said that twice, she reiterated

that.  

If the rule exists for my safety, or for the

safety of other people who come in and it's for their

safety that they need to have shoes on, which is what

she very clearly said, then under WAC 162-26-110, that

is not a reason to deny me access.  

THE COURT:  Thank you.  

MR. NIEDERQUELL:  Thank you, Judge.  

THE COURT:  Just quickly, Mr. Kobluk.  

Mr. Niederquell said only one party needs to consent.  

I'm looking at 9.73.030, it appears as though all

persons need to consent.  What is your -- 

MR. KOBLUK:  Yeah, Washington is one of the

strongest statutes in the country in that regard.  It's 

a two-party consent; everybody.  Otherwise, it wouldn't 

exist. 

THE COURT:  Thank you.  

MR. NIEDERQUELL:  Your Honor?  

didn't think that I could hold her accountable, and

apparently now with all of the perjury and behavior

claims and all of that, she thought she could simply lie

to the court to get away with it.

And in that recording she explicitly said

that the reason why that particular rule exists was for

my safety. And she said that twice, she reiterated

that.

THE COURT: Just quickly, Mr. Kobluk.

Mr. Niederquell said only one party needs to consent.

I'm looking at 9.73.030, it appears as though all

persons need to consent. What is your --

MR. KOBLUK: Yeah, Washington is one of the

strongest statutes in the country in that regard. It's

a two-party consent; everybody.
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extremely inconvenient hour; or D, which relate to

communications by hostage, barricaded person -- which

doesn't fit here -- whether or not the conversation

ensues.  Okay.  These conversations under this exception

may be recorded with the consent of one party to the

conversation, i.e. mine. 

THE COURT:  Thank you.  I just need a couple

of minutes here.  All right.  Thank you for your

patience.  The Court has in mind the briefing of the

parties, the attached declarations, including the

exhibits of Mr. Niederquell, Exhibits A, B, C, and D, 

and I have considered those as well.  

And you referenced an e-mail that was

attached to your corresponding motion.  To begin with, 

the standard in this matter for a preliminary

injunction, both parties set out the standard in their

briefing, and an injunction is considered extraordinary

relief and is meant to prevent irreparable injury.  In

order to obtain an injunction, it must be established

that there's a clear legal or equitable right.  And in

that regard, the Court looks at whether or not the

petitioning party is likely to prevail on the merits of

their claim.  So I'll get to that in a moment.  

But additionally, there has to be a 

well-grounded fear of immediate invasion of that right, 

THE COURT:

The Court has in mind the briefing of the

parties, the attached declarations, including the

exhibits of Mr. Niederquell, Exhibits A, B, C, and D,

and I have considered those as well.

And you referenced an e-mail that was

attached to your corresponding motion.
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and also that the acts complained of will result in

actual or substantial injury.  

So with respect to the law that applies in

this case, I have to look at whether Mr. Niederquell is

likely to prevail on the merits of this matter.  And

again, I'm just giving a sort of preliminary ruling.  

This is not my ultimate ruling in the matter.  This

matter is scheduled for trial in March of next year, 

which is quite away's out, and that's why

Mr. Niederquell is bringing his motion at this time.  

But I'm only making a ruling based on the limited

evidence I have before me, and I agree with Mr. Kobluk

that there is not a lot of evidence presented by

Mr. Niederquell at this point.  He is making substantial

objections to the declarations that were presented by

the Fitness Center, and he did provide those exhibits, 

which I have considered, but other than that I 

anticipate that at trial he'll have more substantial

evidence to present.

But based on what I've been presented at

this time, I'm going to go through the law that applies.  

And in order to establish discrimination in a place of

public accommodation, RCW 49.60 applies, and there must

be a showing that the person has a disability and that

the defendant is a place of public accommodation.  

and he did provide those exhibits,

which I have considered,

He is making substantial

objections to the declarations that were presented by

the Fitness Center,



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

02:44

02:44

02:44

02:44

02:45

NIEDERQUELL VS THE FITNESS CENTER, ET AL/MARCH 22, 2024/MOTIONS HEARING

46

He was set on wanting an absolute exception

to the policy.  But even if I found that Spokane Fitness

discriminated against him by failing to provide

services, ultimately, his disability was not a 

substantial factor in this situation.  The reason he was

terminated from Spokane Fitness Center was because of

his aggressive interactions with multiple staff, and so

I have a number of individuals indicating in these

declarations that they were concerned, they were

fearful, and in fact -- 

MR. NIEDERQUELL:  Oh, really?  

THE COURT:  So I'll just ask you to listen

closely. 

MR. NIEDERQUELL:  I am. 

THE COURT:  Try to control yourself.  I 

understand you might not agree with these statements or

my ruling.  

MR. NIEDERQUELL:  Can I interject something, 

Your Honor?  

THE COURT:  No, not yet.  Just listen, 

please.  

He stated, Mr. Niederquell stated to staff

that he was prone to violent outbursts, and that, I 

believe, was in the letter that he initially had

indicated to Ms. Kinney.  Mr. Smith states in his

and so

I have a number of individuals indicating in these

declarations that they were concerned, they were

fearful,

The reason he was

terminated from Spokane Fitness Center was because of

his aggressive interactions with multiple staff,

Mr. Smith states in his
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declaration that Mr. Niederquell raised his voice at

Ms. Kinney; he was aggressive.  Ms. Gerald states in her

declaration that she actually felt as an employee she

had to focus her attention on her own safety.  So

this -- 

MR. NIEDERQUELL:  She's lying. 

THE COURT:  I understand you don't agree.  

I'm asking you just don't interrupt, okay, while I'm 

giving my ruling.  

She had to focus her attention on her own

safety when Mr. Niederquell was in the facility.  She

said that he seemed like a ticking time bomb.  She

states, quote:  "I have never seen this kind of

contempt, upheaval, and discord in the gym for 17 years.  

Every time Jacob came around the gym, there was discord

and a scene.  It was disruptive and he puts a strain on

the employees."

So ultimately, law enforcement was called.  

Mr. Niederquell was removed, and it was because of his

behaviors, in violation of the contract, and just in

violation of basic expectations of human interactions in

public that Mr. Niederquell's membership was terminated.  

And so that is the reason for the termination, it's not

because of discrimination, at least that was not the

substantial factor. 

declaration that Mr. Niederquell raised his voice at

Ms. Kinney; he was aggressive. Ms. Gerald states in her

declaration that she actually felt as an employee she

had to focus her attention on her own safety.

MR. NIEDERQUELL: She's lying.

She had to focus her attention on her own

safety when Mr. Niederquell was in the facility. She

said that he seemed like a ticking time bomb. She

states, quote: "I have never seen this kind of

contempt, upheaval, and discord in the gym for 17 years.

Every time Jacob came around the gym, there was discord

and a scene. It was disruptive and he puts a strain on

the employees."

So ultimately, law enforcement was called.

Mr. Niederquell was removed, and it was because of his

behaviors, in violation of the contract, and just in

violation of basic expectations of human interactions in

public that Mr. Niederquell's membership was terminated.
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Again, this is only the Court's ruling on

preliminary injunction.  I anticipate I'll hear more

evidence at a later stage of the proceeding, but also as

Mr. Kobluk points out, in order for the Court to issue a 

preliminary injunction there has to be no adequate

remedy at law.  And really, what Mr. Niederquell is

asking for is damages.  I think he's indicating

emotional damages, and so there is an adequate remedy in

the form of monetary damages that he could receive if he

prevails on appeal, but the Court finds that he's not

likely to prevail, at least based on what I've been

presented at this point.  

And then I do want to comment on the

evidence that he submitted in the form of a recording, 

and Mr. Kobluk has argued that RCW 9.73.030 prohibits

this recording.  It's an unlawful recording and the

Court shouldn't consider it, and I have not considered

it, as it was not agreed to by the individuals who are

recorded.  And this does require that a private

conversation have the consent of all persons engaged in

the conversation, and it appears to be admitted that not

everybody agreed to be recorded.  There are exceptions.  

Those exceptions do not apply here, and I do adopt the

reasoning of the Division 3 case that Mr. Kobluk cited

to with regard to a strict adherence to applying

And then I do want to comment on the

evidence that he submitted in the form of a recording,

and Mr. Kobluk has argued that RCW 9.73.030 prohibits

this recording. It's an unlawful recording and the

Court shouldn't consider it, and I have not considered

it, as it was not agreed to by the individuals who are

recorded. And this does require that a private

conversation have the consent of all persons engaged in

the conversation, and it appears to be admitted that not

everybody agreed to be recorded.
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1 SPOKANE FITNESS CENTER NORTH - FRONT DESK

2 NOVEMBER 8, 2023, 11:35 A.M.

3 MR. SMITH:  How ya doing?

4 MR. NIEDERQUELL:  Howdy.  Is your boss in yet?

5 MR. SMITH:  She is, yeah.

6 MR. NIEDERQUELL:  She is?  Where's she at?

7 MS. KINNEY:  Well, I actually have to leave for the

8 valley, in -- by -- in ten minutes, but... 

9 MR. SMITH:  She's in a bit of a hurry today, so I'm

10 not sure -- 

11 MR. NIEDERQUELL:  Hi.  I'm Jake.

12 MS. KINNEY:  Hi, Jake.  How are you?

13 MR. NIEDERQUELL:  I need my therapy today -- 

14 MS. KINNEY:  Mm.  Okay.  

15 MR. NIEDERQUELL:  And that's what I'm here for.  So,

16 you received my email?

17 MS. KINNEY:  I did.

18 MR. NIEDERQUELL:  Okay.

19 MS. KINNEY:  Well, if you -- 

20 MR. NIEDERQUELL:  Any concerns?

21 MS. KINNEY:  Well, yeah.  If you can't wear something

22 on your feet, we will have to just cancel your membership. 

23 MR. NIEDERQUELL:  No, you can't do that.  That's

24 against the law --

25 MS. KINNEY:  Well, it's not --

SPOKANE FITNESS CENTER NORTH - FRONT DESK

NOVEMBER 8, 2023, 11:35 A.M., ,

MR. SMITH: How ya doing?

MR. NIEDERQUELL: She is? Where's she at?

MR. NIEDERQUELL: And that's what I'm here for. So,

you received my email?

MS. KINNEY: I did.

MR. NIEDERQUELL: Any concerns?

MS. KINNEY: Well, yeah. If you can't wear something

22 on your feet, we will have to just cancel your membership. 

MR. NIEDERQUELL: No, you can't do that. That's

against the law --

MR. NIEDERQUELL: Hi. I'm Jake.

MS. KINNEY: Hi, Jake. How are you?

MR. NIEDERQUELL: I need my therapy today -- 
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1 MR. NIEDERQUELL:  -- you'll be sued for it.

2 MS. KINNEY:  That's fine, go ahead because we do have

3 our own policies and that is our policy to keep you safe.

4 MR. NIEDERQUELL:  Yes.  Do you realize that your

5 policy is below law?

6 MS. KINNEY:  Fine.  Go ahead and, you know, whatever

7 you need to do. 

8 MR. NIEDERQUELL:  So what you're saying is you intend

9 to break the law, violate my rights, intentionally, after being

10 informed what the law is and what the circumstances of this

11 case are?

12 MS. KINNEY:  Yes.  The owners would like us to --

13 like you to follow our policy to keep you safe. 

14 MR. NIEDERQUELL:  Okay.  Well, I would like you, as a

15 place of public accommodation open to the public and -- 

16 MS. KINNEY:  We are a private company -- 

17 MR. NIEDERQUELL:  -- licensed through the state of

18 Washington to operate -- 

19 MS. KINNEY:  We're a private company.

20 MR. NIEDERQUELL:  You are a private company.  A place

21 of public accommodation is defined as any private property -- 

22 MS. KINNEY:  I need you to calm down, if you're going

23 to talk to me like this.

24 MR. NIEDERQUELL:  It's defined -- here, I'm going to

25 put my backpack on here.  It is defined as any private property

MR. NIEDERQUELL: -- you'll be sued for it.

MS. KINNEY: That's fine, go ahead because we do have

our own policies and that is our policy to keep you safe.

MR. NIEDERQUELL: Yes. Do you realize that your

policy is below law?

MS. KINNEY: Fine. Go ahead and, you know, whatever

7 you need to do. 

MR. NIEDERQUELL: So what you're saying is you intend

to break the law, violate my rights, intentionally, after being

informed what the law is and what the circumstances of this

case are?

MS. KINNEY: Yes. The owners would like us to --

like you to follow our policy to keep you safe. 
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1 that is held open to the public for commerce or trade.  So with

2 that said, this is a place of public accommodation defined in

3 the law.  I've provided you with that definition in email --  

4 MS. KINNEY:  We have in every contract the right to

5 refuse service and that's what we're doing. 

6 MR. NIEDERQUELL:  What -- no, you're not.  I'm going

7 to proceed like there's no issue. 

8 MS. KINNEY:  I'm going to call 911 then. 

9 MR. NIEDERQUELL:  You can call the police if you want

10 to, but be aware that RCW 4.24.345 means I can sue you

11 personally for making that call. 

12 MS. KINNEY:  Okay.  Sounds good. 

13 MR. NIEDERQUELL:  And I can ask for punitive damages.

14 MS. KINNEY:  I'm going to need you to leave.

15 MR. NIEDERQUELL:  I won't.

16 MS. KINNEY:  Okay.  I'll call.

17 MR. NIEDERQUELL:  Do what you gotta do.  Uh, I'll be

18 in the locker room. 

19 (Whereupon, at 11:37 a.m. the excerpt was concluded.)

20

21

22

23

24

25

MS. KINNEY: We have in every contract the right to

refuse service and that's what we're doing. 

MR. NIEDERQUELL: What -- no, you're not. I'm going

to proceed like there's no issue. 

MS. KINNEY: I'm going to call 911 then. 

MR. NIEDERQUELL: You can call the police if you want

to, but be aware that RCW 4.24.345 means I can sue you

personally for making that call. 

MS. KINNEY: Okay. Sounds good. 

MR. NIEDERQUELL: And I can ask for punitive damages.

MS. KINNEY: I'm going to need you to leave.

MR. NIEDERQUELL: I won't.

MS. KINNEY: Okay. I'll call.

MR. NIEDERQUELL: Do what you gotta do. Uh, I'll be

in the locker room. 
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1 SPOKANE FITNESS CENTER NORTH - FOYER/FRONT DESK

2 NOVEMBER 8, 2023, 11:37 A.M.

3 AUTOMATED VOICE:  Wednesday, November 8, 2023, 11:37

4 and 46 seconds.  

5 OPERATOR:  911.  What is the location of your

6 emergency? 

7 MS. KINNEY:  Hi.  It's not a big emergency.  I'm

8 calling from the Spokane Fitness Center.  I have a gentleman

9 that will not leave the premises.  We've told him a couple of

10 times, at least five different times -- sorry -- that he cannot

11 be in our facility without wearing proper shoes and -- 

12 OPERATOR:  Okay.  Just to confirm, I have the address

13 of the Spokane Fitness Center at 110 West Price Avenue; is that

14 correct? 

15 MS. KINNEY:  Yes. 

16 OPERATOR:  And your best callback number, 509-467-

17 3488? 

18 MS. KINNEY:  Yes. 

19 OPERATOR:  Okay.  

20 MS. KINNEY:  He just won't leave, and we've told him

21 those are our policies.  He needs to wear shoes.  He refuses to

22 and he said he will not leave. 

23 OPERATOR:  And is there any weapons there? 

24 MS. KINNEY:  No. 

25 OPERATOR:  Are you wanting him formally trespassed or

SPOKANE FITNESS CENTER NORTH - FOYER/FRONT DESK

NOVEMBER 8, 2023, 11:37 A.M., ,

AUTOMATED VOICE: Wednesday, November 8, 2023, 11:37

4 and 46 seconds. 

MS. KINNEY: Hi. It's not a big emergency. I'm

calling from the Spokane Fitness Center. I have a gentleman

that will not leave the premises. We've told him a couple of

times, at least five different times -- sorry -- that he cannot

be in our facility without wearing proper shoes and -- 

MS. KINNEY: He just won't leave, and we've told him

those are our policies. He needs to wear shoes. He refuses to

and he said he will not leave. 

OPERATOR: And is there any weapons there? 

MS. KINNEY: No. 

OPERATOR: Are you wanting him formally trespassed or
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1 just moved along? 

2 MS. KINNEY:  Yeah.  I would like that trespass, yes. 

3 OPERATOR:  All right.  Just updating this for our

4 dispatchers.  Where is he at on the property? 

5 MS. KINNEY:  He is now in our locker room, the men's

6 locker room. 

7 OPERATOR:  Does he appear to be high or intoxicated? 

8 MS. KINNEY:  No. 

9 OPERATOR:  Okay.  Is he a White male, Black male,

10 Hispanic, Asian? 

11 MS. KINNEY:  White male. 

12 OPERATOR:  Twenties, thirties, forties for age? 

13 MS. KINNEY:  37.

14 OPERATOR:  Thank you.  And do you know his name? 

15 MS. KINNEY:  It's Jacob -- I don't know if he goes by

16 Jake or Jacob -- 

17 OPERATOR:  Okay.  

18 MS. KINNEY:  Yeah. 

19 OPERATOR:  Do you know his last name by chance? 

20 MS. KINNEY:  I do.  I'm seeing if he checked in here

21 real quick.  Jacob -- and I don't know how to exactly -- so

22 it's Niederquell, I believe.  Niederquell.  N-i-e-d-e-r-q-u-e-

23 l-l.

24 OPERATOR:  Thank you.  Do you have his middle initial

25 or date of birth? 

just moved along? 

MS. KINNEY: Yeah. I would like that trespass, yes. 

Where is he at on the property? 

OPERATOR: 

MS. KINNEY: He is now in our locker room, the men's

6 locker room. 

OPERATOR: Does he appear to be high or intoxicated? 

MS. KINNEY: No. 

OPERATOR: Thank you. And do you know his name? 

MS. KINNEY: It's Jacob -- I don't know if he goes by

16 Jake or Jacob -- 

OPERATOR: Do you know his last name by chance? 

MS. KINNEY: I do. I'm seeing if he checked in here

21 real quick. Jacob -- and I don't know how to exactly -- so

22 it's Niederquell, I believe. Niederquell. N-i-e-d-e-r-q-u-e-

23 l-l.
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1 MS. KINNEY:  One second.  Date of birth is January

2 31st.  And did you ask me something else?  Sorry. 

3 OPERATOR:  Do you have his middle initial by chance

4 or the year that he was born? 

5 MS. KINNEY:  1986, and I don't have his middle

6 initial. 

7 OPERATOR:  No problem.  And he's a member there,

8 correct? 

9 MS. KINNEY:  Yes. 

10 OPERATOR:  And can I get your first and last name? 

11 MS. KINNEY:  My name is Kara, K-a-r-a, Kinney, K-i-n-

12 n-e-y, but unfortunately I have somewhere I need to be so I

13 have a -- 

14 OPERATOR:  That's okay. 

15 MS. KINNEY:  -- someone else here.  Okay.  Okay. 

16 Good. 

17 OPERATOR:  Okay.  Who is going to be there to speak

18 to law enforcement? 

19 MS. KINNEY:  Brandon -- or, excuse me.  Gosh.  His

20 name is Brayden.  Brayden Smith.  

21 OPERATOR:  And what's his middle initial and date of

22 birth? 

23 MS. KINNEY:  I'm not sure.  I don't know if I can

24 find that. 

25 OPERATOR:  That's okay. 

OPERATOR: And can I get your first and last name? 

MS. KINNEY: My name is Kara, K-a-r-a, Kinney, K-i-n-

12 n-e-y, but unfortunately I have somewhere I need to be so I

13 have a -- 

MS. KINNEY: Brandon -- or, excuse me. Gosh. His

20 name is Brayden. Brayden Smith. 
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1 MS. KINNEY:  Hang on one -- I know his birthday is

2 October 2, 2002, I believe.  

3 OPERATOR:  All right.  I'm just getting it all

4 updated since they're going to want to speak to an employee so

5 we can get him formally trespassed. 

6 MS. KINNEY:  Okay.  Yeah.  That would be -- 

7 OPERATOR:  All right.  Just to confirm, I have them

8 coming to 110 West Price Avenue at the Spokane Fitness Center. 

9 MS. KINNEY:  Yes. 

10 OPERATOR:  All right.  I have that request in for

11 you.  If anything escalates or changes, feel free to call us

12 back.  

13 MS. KINNEY:  Okay.  I will.  Thank you so much. 

14 OPERATOR:  Thank you.  Bye.  

15 MS. KINNEY:  Mm-hm.  Bye.  

16 AUTOMATED VOICE:  Wednesday, November 8, 2023, 11:42

17 and 11 seconds. 

18 (Whereupon, at 11:42 a.m. the recording was concluded.)

19

20

21

22

23

24

25

OPERATOR: All right. I'm just getting it all

4 updated since they're going to want to speak to an employee so

5 we can get him formally trespassed. 

OPERATOR: All right. I have that request in for

11 you. If anything escalates or changes, feel free to call us

12 back. 
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5. I have no financial interest in the litigation.

Christine Jenkins /s/ October 16, 2024

Christine Jenkins

15 Seminole, FL 

16 CET #1050
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF SPOKANE

.
JACOB NIEDERQUELL .

.
Plaintiff, .

.
v. . SPOKANE COUNTY  

. SUPERIOR COURT

. Case No. 23-2-04946-32

.

.

.

.

.

.

THE FITNESS CENTER, INC. 
d/b/a SPOKANE FITNESS CENTER, 
and M3K, LLC., and JOSEPH 
"JOEY" G and ALISON J FENSKE, 
and GENE CAVENDER, and 
KARA S and ERIC W KINNEY, 
and FREDERAL "FRED" R and 
TRISHA A LOPEZ .

.
Defendants. .

TRANSCRIPT OF 911 CALL
PRODUCED BY JACOB NIEDERQUELL

November 21, 2023

Filename: 2310174850_1
Duration: 2 minutes, 48 seconds
Location: Spokane Fitness Center North - Front Desk

110 West Price Avenue
Spokane, WA 99208

Transcription Service: CMTranscription, LLC
By: Christine Jenkins
8490 92nd Terrace
Seminole, FL 33777
(732) 930-8737
Electronically Sound Recorded

Proceedings recorded by electronic sound recording;
transcript produced by transcription service.

SPOKANE COUNTY
SUPERIOR COURT
Case No. 23-2-04946-32

TRANSCRIPT OF 911 CALL
PRODUCED BY JACOB NIEDERQUELL

November 21, 2023

Filename: 2310174850 1
Duration: 2 minutes, 48 seconds
Location: Spokane Fitness Center North - Front Desk

110 West Price Avenue
Spokane, WA 99208
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1 SPOKANE FITNESS CENTER NORTH - FRONT DESK

2 NOVEMBER 21, 2023, 9:13 A.M.

3 AUTOMATED VOICE:  Tuesday, November 21, 2023, 09:13

4 and 12 seconds. 

5 OPERATOR:  911.  What's the location of the

6 emergency? 

7 MS. KINNEY:  110 West Price Avenue. 

8 OPERATOR:  110 West Price.  Do you need police, fire,

9 or medical help there? 

10 MS. KINNEY:  Well, I have a member here that we've

11 terminated his account and he will not leave.  

12 OPERATOR:  Okay.  Is he yelling at you guys or

13 anything like that right now? 

14 MS. KINNEY:  There's many reasons, but he's -- our

15 lawyer has told us that we can terminate his membership and

16 he's not leaving.  

17 OPERATOR:  Okay.  But right now is he yelling at you

18 guys or anything like -- 

19 MS. KINNEY:  No.  No.  No.  But he has -- self-

20 proclaimed has violent tendencies, so. 

21 OPERATOR:  Okay.  Any pushing or hitting or anything

22 like that? 

23 MS. KINNEY:  No. 

24 OPERATOR:  Any weapons? 

25 MS. KINNEY:  No.  Not that we know of. 

SPOKANE FITNESS CENTER NORTH - FRONT DESK

NOVEMBER 21, 2023, 9:13 A.M., ,

3 AUTOMATED VOICE: Tuesday, November 21, 2023, 09:13

4 and 12 seconds. 

MS. KINNEY: Well, I have a member here that we've

11 terminated his account and he will not leave. 

OPERATOR: Okay. Is he yelling at you guys or

13 anything like that right now? 

MS. KINNEY: There's many reasons, but he's our

15 lawyer has told us that we can terminate his membership and

16 he's not leaving. 

OPERATOR: Okay. But right now is he yelling at you

18 guys or anything like -- 

MS. KINNEY: No. No. No. 

OPERATOR: Okay. Any pushing or hitting or anything

22 like that? 

MS. KINNEY: No. 

OPERATOR: Any weapons? 

MS. KINNEY: No. Not that we know of. 
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1 OPERATOR:  Are you wanting him trespassed from the

2 property or just moved along? 

3 MS. KINNEY:  Moved along for now.  

4 OPERATOR:  And what is his name? 

5 MS. KINNEY:  Jacob Niederquell. 

6 OPERATOR:  How do you spell "Niederquell"?  

7 MS. KINNEY:  N-i-e-d -- let me just find it here real

8 quick.  N-i-e-d-e-r-q-u-e-l-l.  

9 OPERATOR:  And Jacob's middle initial? 

10 MS. KINNEY:  Gosh, I don't -- I don't think I have

11 that. 

12 OPERATOR:  Okay.  Do you have his date of birth? 

13 MS. KINNEY:  1/31/86.  

14 OPERATOR:  And what color shirt or coat is he

15 wearing? 

16 MS. KINNEY:  Gray Carhartt sweatshirt.  

17 OPERATOR:  All right.  What is your name? 

18 MS. KINNEY:  My name is Kara, K-a-r-a. 

19 OPERATOR:  Mm-hm.  What's your last name? 

20 MS. KINNEY:  Kinney.  K-i-n-n-e-y.  

21 OPERATOR:  All right, Kara.  And are you calling from

22 509-467-3488?

23 MS. KINNEY:  Yes. 

24 OPERATOR:  I'll go ahead and notify responders, ask

25 to contact you there at Spokane -- is it Spokane Fitness still? 

OPERATOR: Are you wanting him trespassed from the

2 property or just moved along? 

MS. KINNEY: Moved along for now. 

OPERATOR: And what is his name? 

MS. KINNEY: Jacob Niederquell. 

OPERATOR: How do you spell "Niederquell"? 

MS. KINNEY: N-i-e-d -- let me just find it here real

8 quick. N-i-e-d-e-r-q-u-e-l-l. 

OPERATOR: Okay. Do you have his date of birth? 

MS. KINNEY: 1/31/86. 

OPERATOR: All right. What is your name? 

MS. KINNEY: My name is Kara, K-a-r-a. 

OPERATOR: Mm-hm. What's your last name? 

MS. KINNEY: Kinney. K-i-n-n-e-y. 

OPERATOR: I'll go ahead and notify responders, ask

25 to contact you there at Spokane -- is it Spokane Fitness still? 
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1 MS. KINNEY:  Yes. 

2 OPERATOR:  Okay.  At 110 West Price? 

3 MS. KINNEY:  Yes. 

4 OPERATOR:  All right.  If there's any changes, go

5 ahead and call us back, please. 

6 MS. KINNEY:  Okay.  Thank you so much. 

7 OPERATOR:  Thank you.  Bye.  

8 MS. KINNEY:  Bye.  

9 AUTOMATED VOICE:  Tuesday, November 21, 2023, 0915

10 and 38 seconds.  

11 (Whereupon, at 9:15 a.m. the recording was concluded.)

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. KINNEY: Yes. 

OPERATOR: Okay. At 110 West Price? 

MS. KINNEY: Yes. 

4 OPERATOR: All right. If there's any changes, go

5 ahead and call us back, please
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1 Certificate

2 I certify under penalty of perjury under the laws of the State

3 of Washington that the following is true and correct:

4 1. That I am an authorized transcriptionist;

5 2. I received the electronic recording directly from

6 Plaintiff;

7 3. This transcript is a true and correct record of the

8 recordings to the best of my ability;

9 4. I am in no way related to or employed by any party in

10 this matter, nor any counsel in the matter; and 

11 5. I have no financial interest in the litigation.

12

13 /s/ Christine Jenkins October 16, 2024

14 Christine Jenkins

15 Seminole, FL 

16 CET #1050

17

18

19

20

21

22

23

24

25

I certify under penalty of perjury under the laws of the State

of Washington that the following is true and correct:

1. That I am an authorized transcriptionist;

2. I received the electronic recording directly from

6 Plaintiff;

3. This transcript is a true and correct record of the

recordings to the best of my ability;

4. I am in no way related to or employed by any party in

this matter, nor any counsel in the matter; and 

5. I have no financial interest in the litigation.

Christine Jenkins /s/ October 16, 2024

Christine Jenkins

15 Seminole, FL 

16 CET #1050







































































From: Jake Niederquell on behalf of JakeNiederquell@outlook.com
To: Gerald Kobluk
Subject: RE: 23-2-04946-32_Discovery Supplement
Date: Friday, December 20, 2024 9:18:00 PM
Attachments: Dr. Vasquez_Adaptive Behavior Evaluation_highlight.pdf

Dr. Gostnell_Diagnostic Evaluation_highlight.pdf

Mr. Kobluk:

Due to your stipulation to the court that you will not disclose my private information to your
clients or anyone not working directly for you on the case, and the Court’s explanation of the
best evidence rule, please find attached the unredacted copies of the full documents from Dr.
Gostnell and Dr. Vasquez excerpted in the previous discovery responses. I have highlighted
the portions that I believe are exceptionally sensitive as the judge ordered. If you would do me
the courtesy of highlighting (in a different color) and returning to me any portions other than
what I previously provided that are relevant to this case, it would be greatly appreciated. 

Thank you,
Jake Niederquell



From: Gerald Kobluk
To: Jake Niederquell
Cc: Michelle Hernandez; Yvonne Kobluk
Subject: RE: 23-2-04946-32_Discovery Supplement
Date: Monday, December 23, 2024 11:32:11 AM
Attachments: PROPOSED Order RE compel.docx

24.12.23 Protective Order.docx
SODEMANN Authorization for Records.docx
SODEMANN - Psychotherapy release.doc
Social Security Consent Form.pdf

Mr. Niederquell:

Pursuant to the Court’s oral ruling on Friday, attached is a DRAFT Order compelling discovery,
and related DRAFT Protective Order. Please review and provide any proposed revisions. Also
attached are Releases for you to sign pertaining to medical and Social Security records.

Should we not reach agreement as to the form of these orders, we will submit these to the
Court for presentment.

Gerry.

G E R A L D   K O B L U K 
K S B   L l T I G A T I O N,   P. S.  |  T R I A L   A T T O R N E Y S
510 W. Riverside Ave. #300 Spokane, WA 99201 
T 509 624 8988 F 509 474 0358 / gkobluk@KSBlit.legal / KSBlit.com 

CONFIDENTIALITY NOTICE  : The information contained in this email and any accompanying
attachment(s) is intended solely for the use of the intended recipient and may be protected by the
attorney-client privilege, work product doctrine or other confidentiality protection. If any reader of this
communication is not the intended recipient, unauthorized use, disclosure or copying is strictly prohibited,
and may be unlawful. If you have received this communication in error, please immediately notify the
sender by return email, and delete the original message and all copies from your system. Thank you.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Friday, December 20, 2024 9:18 PM
To: Gerald Kobluk <gkobluk@ksblit.legal>
Subject: RE: 23-2-04946-32_Discovery Supplement

Mr. Kobluk:

Due to your stipulation to the court that you will not disclose my private information to your
clients or anyone not working directly for you on the case, and the Court’s explanation of the
best evidence rule, please find attached the unredacted copies of the full documents from Dr.
Gostnell and Dr. Vasquez excerpted in the previous discovery responses. I have highlighted
the portions that I believe are exceptionally sensitive as the judge ordered. If you would do me
the courtesy of highlighting (in a different color) and returning to me any portions other than



what I previously provided that are relevant to this case, it would be greatly appreciated. 

Thank you,
Jake Niederquell



From: Jake Niederquell
To: Gerald Kobluk
Cc: Michelle Hernandez; Yvonne Kobluk
Subject: RE: 23-2-04946-32_Discovery Supplement
Date: Tuesday, December 24, 2024 12:00:00 AM
Attachments: Revised_24.12.23 Protective Order.docx

Revised_PROPOSED Order RE compel.docx
Niederquell_SSA Disability Decision_Highlight_10.27.17.pdf

Mr. Kobluk:

Please find attached my revised versions of the proposed orders.

I think my version of the Court’s decision on Defendants’ motion to compel discovery
responses much more closely captures the Court’s actual oral decision. I don’t expect you will
agree to it regardless how well it captures what the judge said and what the law requires, so I
believe we will need to present our proposed orders and have the judge decide on that one. 

I made only 1 revision to the proposed Stipulated Protective Order, I think, which more
accurately captures the oral stipulation you made at the hearing. If you’re willing to agree to it,
I’m ready to sign. Let me know.

Additionally, please also find attached a copy of the administrative law judge’s decision from
my disability determination hearing in October 2017 (it was a long time ago, I got my timeline
skewed, 2017, not 2016). Gold highlights generally important parts, blue highlights autism
related parts, and orange highlights parts specifically related to my sensory condition (which is
the only part actually relevant to this case, and as you can see was not a major focus in my
disability determination, even though it was a factor). I have provided this document for you as
a courtesy to give you peace of mind that my official ASD diagnosis, including but not limited
to my sensory disturbances, has already been adjudicated rendering the documents you’ve
adamantly requested immaterial to the needs of this case.

Please keep in mind that this evidence does little to nothing for proving/disproving whether I
was in fact officially diagnosed with a condition requiring accommodation in November 2023.
Dr. Gostnell’s report clearly indicates that I was in fact so diagnosed, and Dr. Vasquez’s report
confirms it; Dr. Green’s page, derived from Dr. Gostnell’s and Dr. Vasquez’s reports, is merely
the one I asked my then primary care doctor for so I could show people who confronted me
and threatened me with cops that I had a diagnosed disability requiring accommodation. I
stopped carrying it with me when I eventually realized it was pointless because abusive and
predatory personalities (like your clients) don’t care about the facts or the law at all; they see
me and think “easy prey” a lot like you have done throughout this case.

Dr. Vasquez’s report is the most up-to-date diagnostic report regarding my autism in my
medical history. It was ordered and used for determining my eligibility for Oregon
Developmental Disabilities Services (I was determined eligible despite normal or better



intelligence based on the adaptive behavior scores in her report). My social security lawyer
thought it was also important for use in my disability claim. It does not focus on my sensory
condition, although it does provide enough information to conclusively prove that I was, in
fact, officially diagnosed with a sensory condition requiring accommodation in November
2023.

Dr. Bell did not submit any written opinions or reports (to my knowledge) but simply consulted
by reviewing all records and previous medical opinions in the case (including the outdated
ones you keep requesting and the more recent ones I keep relying on), and then by testifying
orally at the hearing (via teleconference). His testimony was given the most weight by the
judge and he very substantially agreed with Dr. Gostnell and Dr. Vasquez on numerous issues
(including my sensory condition, as indicated by the ALJ), hence my assumption that their
reports, which are the most up-to-date diagnostic reports available in my medical history, are
all that’s needed to prove the first element of my discrimination claim. I have requested a copy
of the transcript of that hearing so that you can better see what his full testimony actually was,
and I don’t know how long it will take to receive that transcript, if it is even still available.
Hopefully I will know something next week regarding if I will be able to obtain that transcript.

Hopefully we can move on from this subject and start focusing on more important issues, like
how much will it take in punitive damages to deter the type of abuse your clients are caught
red-handed engaging in, not just locally but also wherever I may roam down the road.

Jake.

From: Gerald Kobluk <gkobluk@ksblit.legal> 
Sent: Monday, December 23, 2024 11:27 AM
To: Jake Niederquell <JakeNiederquell@outlook.com>
Cc: Michelle Hernandez <mhernandez@ksblit.legal>; Yvonne Kobluk <ylkobluk@ksblit.legal>
Subject: RE: 23-2-04946-32_Discovery Supplement

Mr. Niederquell:

Pursuant to the Court’s oral ruling on Friday, attached is a DRAFT Order compelling discovery,
and related DRAFT Protective Order. Please review and provide any proposed revisions. Also
attached are Releases for you to sign pertaining to medical and Social Security records.

Should we not reach agreement as to the form of these orders, we will submit these to the
Court for presentment.

Gerry.

G E R A L D   K O B L U K 
K S B   L l T I G A T I O N,   P. S.  |  T R I A L   A T T O R N E Y S
510 W. Riverside Ave. #300 Spokane, WA 99201 



T 509 624 8988 F 509 474 0358 / gkobluk@KSBlit.legal / KSBlit.com 

CONFIDENTIALITY NOTICE  : The information contained in this email and any accompanying
attachment(s) is intended solely for the use of the intended recipient and may be protected by the
attorney-client privilege, work product doctrine or other confidentiality protection. If any reader of this
communication is not the intended recipient, unauthorized use, disclosure or copying is strictly prohibited,
and may be unlawful. If you have received this communication in error, please immediately notify the
sender by return email, and delete the original message and all copies from your system. Thank you.

From: Jake Niederquell <JakeNiederquell@outlook.com> 
Sent: Friday, December 20, 2024 9:18 PM
To: Gerald Kobluk <gkobluk@ksblit.legal>
Subject: RE: 23-2-04946-32_Discovery Supplement

Mr. Kobluk:

Due to your stipulation to the court that you will not disclose my private information to your
clients or anyone not working directly for you on the case, and the Court’s explanation of the
best evidence rule, please find attached the unredacted copies of the full documents from Dr.
Gostnell and Dr. Vasquez excerpted in the previous discovery responses. I have highlighted
the portions that I believe are exceptionally sensitive as the judge ordered. If you would do me
the courtesy of highlighting (in a different color) and returning to me any portions other than
what I previously provided that are relevant to this case, it would be greatly appreciated. 

Thank you,
Jake Niederquell



From: Gerald Kobluk
To: Rayfield, Tracy
Cc: Michelle Hernandez; Yvonne Kobluk; jakeniederquell@outlook.com; madscientist.tag@gmail.com
Subject: Niederquell v. Fitness Center et al; Cause No. 23-2-04946-32
Date: Tuesday, December 31, 2024 9:26:17 AM
Attachments: PROPOSED Order RE compel.docx

24.12.23 Protective Order.docx
Revised_PROPOSED Order RE compel.docx
Revised_24.12.23 Protective Order.docx

Tracy:

I hope you enjoyed the Holidays! Before the break, recall the motion to compel that was
argued in this matter on Dec. 20. In accordance with the Court’s oral ruling, and pursuant its
direction, I drafted two Orders: an Order Granting Defendants’ Motion to Compel, and a
separate Protective Order. These proposed Orders were sent to Mr. Niederquell for his review
on Monday, 12/23. Mr. Niederquell did not agree to Orders as drafted and proposed his own.  I
have attached both versions for the Court’s review and consideration. (The first two Orders are
from KSB; the “Revised” Orders are from Mr. Niederquell). 

I assume these competing Orders will be considered without argument…and the Court will
sign whichever Order is most appropriate. If the Court wishes oral argument, please advise. 
Both versions are provided in Word format should the Court wish to make its own revisions.

Happy New Year! Gerry.

G E R A L D   K O B L U K 
K S B   L l T I G A T I O N,   P. S.  |  T R I A L   A T T O R N E Y S
510 W. Riverside Ave. #300 Spokane, WA 99201 
T 509 624 8988 F 509 474 0358 / gkobluk@KSBlit.legal / KSBlit.com 

CONFIDENTIALITY NOTICE  : The information contained in this email and any accompanying
attachment(s) is intended solely for the use of the intended recipient and may be protected by the
attorney-client privilege, work product doctrine or other confidentiality protection. If any reader of this
communication is not the intended recipient, unauthorized use, disclosure or copying is strictly prohibited,
and may be unlawful. If you have received this communication in error, please immediately notify the
sender by return email, and delete the original message and all copies from your system. Thank you.
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